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INVESTING IN MINE SAFETY: PREVENTING
ANOTHER DISASTER

THURSDAY, MAY 20, 2010

U.S. SENATE,
SUBCOMMITTEE ON LABOR, HEALTH AND HUMAN
SERVICES, AND EDUCATION, AND RELATED AGENCIES,
COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 2:05 p.m., in room SD-106, Dirksen
Senate Office Building, Hon. Tom Harkin (chairman) presiding.
Present: Senators Harkin, Byrd, and Murray.

OPENING STATEMENT OF SENATOR TOM HARKIN

Senator HARKIN. The Labor, Health, Human Services, Education,
and Related Agencies Appropriations Subcommittee will now come
to order.

The tragic loss of 29 lives and the two serious injuries at the
Upper Big Branch mine in West Virginia is what brings us to-
gether this afternoon. Our hearts and prayers go out to their fami-
lies, coworkers, and friends.

As the son of a coal miner, I feel their loss.

While Upper Big Branch was the catalyst for this hearing, we
understand that investigations into this disaster are under way,
and we will not ask the witnesses to comment on anything that
could hinder those investigations. What we will discuss is how we
can improve the safety and health of our Nation’s miners.

This subcommittee has taken the lead, over the past several
years, in adding resources to the budgets of Federal agencies that
are charged with this critical responsibility. Much of that credit be-
longs to Senator Byrd, who asked that we hold this hearing and
will be joining us shortly. He is a true champion for West Virginia
and coal miners everywhere.

Over the past 2 years, additional funding provided by this sub-
committee has enabled the Mine Safety and Health Administration
(MSHA), to conduct 100 percent of its required safety and health
inspections for the only time in its history, resulting in record low
fatality rates in the mining industry. In fact, in 2009, the number
of fatalities in coal mines reached a low of 18. To put that in per-
spective, when my father was a coal miner in Iowa, there were
more than 3,000 mining fatalities every year.

However, as the number of inspections went up, so did the num-
ber of citations. And, increasingly, mine operators have chosen to
contest those citations rather than to pay them. In 2006, operators
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contested roughly 7 percent of citations. Last year, they contested
more than 25 percent.

As a result, the appeals process has become backlogged at the
Federal Mine Safety and Health Review Commission (FMSHRC), a
situation that enables repeat offenders to avoid paying penalties or
being placed on “pattern of violations” status. That backlog needs
to be reduced, and I'm here to say, it will be reduced.

Last year, at the request of Senator Byrd, this subcommittee
funded the hiring of four new judges at the FMSHRC. In addition,
last week, the Appropriations Committee marked up a supple-
mental spending bill that includes $22 million to help the
FMSHRC and the Department of Labor (DOL) process more cases
and modernize its operations. We will discuss this in more detail
later in this hearing.

We will also hear from the National Institute for Occupational
Safety and Health (NIOSH) about the investments this sub-
committee has made in research and technology, particularly re-
garding communications devices, the effectiveness of mine rescue
chambers, and the state of research into methane gas explosions.

And we will explore how the funding can best help create the cul-
ture of safety that we need to protect our Nation’s miners.

These efforts go hand in hand with work I'm doing to improve
mine safety on the authorizing side, as chairman of the HELP
Committee. I held a mine safety hearing in that Committee 3
weeks ago and am working on legislation that will ensure that
MSHA has the tools it needs to effectively enforce the law and keep
our workplaces safe.

I will keep the record open for any opening statements by our
Ranking Member, Senator Cochran. And we’ll go into our first
panel.

Now, let me say, at the outset, that we have a vote at 2:30 p.m.
I will have to recess the subcommittee at that time for several min-
utes while we go over to vote on the cloture vote. But, then we will
come back and resume our hearing, shortly thereafter.

We have two panels today. For our first panel I'll introduce all
the witnesses, and then we’ll open it for statements our first panel.
Mr. Joseph Main, has served as Assistant Secretary of Labor for
Mine, Safety, and Health since October 2009. Mr. Main began
working in the mines in 1967; in 1974 he began his career with the
United Mine Workers of America (UMWA); in 1982 he was ap-
pointed the administrator of the UMWA Occupational Health and
Safety Department—a position he held for 22 years.

Ms. Patricia Smith has served as the Solicitor of Labor (SOL)
since March of this year. Prior to becoming the SOL, Ms. Smith
was a New York State Commissioner of Labor. And prior to that,
Ms. Smith served as chief of the Labor Bureau in the New York
State Attorney General’s office, a position she held since 1999.

Dr. John Howard has served as the Director of NIOSH since July
2002. Prior to this, Dr. Howard was the chief of the Division of Oc-
cupational Safety and Health in the California Department of In-
dustrial Relations.

Ms. Mary Lu Jordan has served as chairman of the FMSHRC
since August 2009; also served as chairman of the FMSHRC from
1994 to 2001, and as a commissioner from 2001 to 2009.
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So, we welcome all of you. I thank you all for your written state-
ments. I've gone over those beforehand. But, what I'd like to ask
first of all, all your statements will be made a part for the record
in their entirety. I would ask if you could each, as we go in line,
if you could sum up, in 5 or 6 minutes, the main thrust of your
statement, I would appreciate that. And then we can get into a dis-
cussion.

So, Mr. Main, welcome I would say “back to the subcommittee,”
but I guess you appeared before my other Committee 3 weeks ago.
So, welcome to this subcommittee. Please proceed, Mr. Main.

STATEMENT OF HON. JOSEPH A. MAIN, ASSISTANT SECRETARY OF
LABOR FOR MINE SAFETY AND HEALTH, MINE SAFETY AND
HEALTH ADMINISTRATION, DEPARTMENT OF LABOR

Mr. MAIN. Thank you, Mr. Chairman.

Chairman Harkin and Vice Chairman Cochran, and members of
the subcommittee, I want to thank you for the opportunity to ap-
pear before the subcommittee today and speak about the efforts
that MSHA has made in the wake of the disaster at the Upper Big
Branch mine.

I want, again, to express my deepest condolences to the families,
the friends, and the coworkers of the 29 miners who perished in
the Upper Big Branch mine on April 5. I have been having quite
a few meetings with the families to understand what their concerns
are. our prayers are with them.

Some have said the Nation should expect and accept a certain
number of fatalities every year in coal mining. We, at the DOL and
MSHA, do not agree with that. And we believe that the tragedy at
the Upper Big Branch mine did not have to happen.

Given that this is an appropriation hearing, I understand that
we will be discussing an increase in MSHA’s budget. But, I want
to make very clear, however, the needs are more than money. No
matter what resources the Congress is willing and able to appro-
priate, MSHA cannot be in every mine, every day, on every shift,
nor should it be. It is the responsibility of mine operators to comply
with the MINE Act and mandatory health and safety standards to
avert injury, disease, and death. And only when we change the cul-
ture of safety throughout the mining industry, and all mine opera-
tors live up to their responsibilities, will all miners be safe.

The resources are critically important. The additional resources
that the subcommittee appropriated for MSHA, in the wake of
Sago, Darby, and Aracoma explosions and fires, made an important
contribution to increasing mine safety in this country. And the ad-
ditional inspectors hired meant that, for the first time in years,
MSHA has been able to complete all its mandated inspections. The
actions of this Congress are very important.

But, we need new resources, including new enforcement tools to
leverage the improved inspection capability into a meaningful de-
terrent for operators, like Massey, that choose not to take their re-
sponsibility for the safety of its miners. Some of the new tools we
intend to use are directed at creating incentives for operators to
improve safety practices to prevent fatalities and injuries. Our goal
is to create a system in which mine operators find and fix viola-
tions and abate hazardous conditions. We will propose a rule to re-
institute the requirement for preshift examinations for violations of
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all mandatory health or safety standards. And we’ll solicit informa-
tion on requiring the use of comprehensive health and safety man-
agement programs.

Improving protection for whistleblowers would be an important
tool in identifying dangerous practices and violations before fatali-
ties and injuries occur. Miners must feel free to identify problems
and insist that they be fixed, without fear of reprisal.

MSHA must also have subpoena power to obtain information for
timely investigations. The rules and adjudicative procedures to
compel operators to remedy hazards must be strengthened. These
include redesigning the Pattern of Violations Program and reduc-
ing the backlog at the FMSHRC. We have begun the process of re-
designing how the Pattern of Violations Programs will work in the
future and making it more effective. We have asked the FMSHRC
to expedite review of high priority cases that will help us establish
pattern of violations status for chronic bad actors. We're also
issuing new regulations to simplify the criteria for placing mines
into the Pattern of Violation Program. In addition, we will address
the backlog by making the citation process more objective and con-
sistent and improving the conferencing system. My colleague, SOL,
Patricia Smith, will describe other efforts that MSHA and her of-
fice are undertaking to improve the adjudication of cases before the
FMSHRC.

We believe that these measures will have a positive effect on re-
ducing the backlog. The President has committed to reducing the
case backlog, and we appreciate that you share this priority.

We also appreciate that you recognize that, to the extent that
funding is provided to increase the number of FMSHRC judges, ad-
ditional resources are needed for DOL to effectively bring cases be-
fore these new judges. In providing those resources, it is important
that the DOL have the flexibility to determine the optimal mix of
SOL and MSHA staffing and sufficient time to train and deploy the
new staff.

MSHA also needs the flexibility to ratchet up the power of our
enforcement tools when we are dealing with the worst of the worst.
As the laws stand now, we have limited civil and criminal tools to
bring chronic scofflaws to justice. I am gratified that the Justice
Department is pursuing a serious criminal investigation into the
events that led to the Upper Big Branch mine disaster. We have
learned, in the wake of the Upper Big Branch mine disaster, that
our resources—our resource needs are not limited to our enforce-
ment activities. MSHA needs additional tools to respond to mine
emergencies, including funding for investigations, hearings, and
public forums examining the Upper Big Branch disaster. This will
likely be the most extensive and costliest investigation in the his-
tory of MSHA, and we need to ensure that it is done well and does
not drain resources from other critical enforcement activities.

MSHA mine rescue teams must be equipped to respond quickly
and effectively, when time is of the essence, in reaching possible
survivors of a mine explosion, fire, or entrapment. I saw firsthand
the need for better communications systems during the rescue at
Upper Big Branch. MSHA also lacks the necessary inventory of
portable testing equipment, such as gas chromatographs, to be able
to examine a mine’s atmosphere. MSHA must also strengthen
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logistical emergency response capabilities in the Western United
States.

Another issue is the need for MSHA to make organizational
changes in southern West Virginia, an area with the highest con-
centration of underground coal mines in the Nation. MSHA is con-
sidering a plan to split district 4 into two separate management
and administrative functions. Another critical need MSHA hopes to
meet is human testing of refuge chambers that miners may need
to rely on in an emergency, that was part of the new MINER Act.

PREPARED STATEMENT

In closing, I appreciate the steps that the Senate Appropriations
Committee took last week in providing supplemental appropria-
tions for mine safety, and look forward to working in the develop-
ment of your regular appropriations bill. We owe it to our brave
miners to do everything we can to ensure that they come home
safely at the end of every shift.

Again, I appreciate the opportunity to appear here today, and
look forward to working with this subcommittee.

Thank you.

[The statement follows:]

PREPARED STATEMENT OF JOSEPH A. MAIN

Chairman Harkin, Vice Chairman Cochran, and members of the subcommittee:
Thank you for the opportunity to appear as a witness before this subcommittee and
speak to you about the efforts of the Mine Safety and Health Administration
(MSHA) to protect the health and safety of the Nation’s miners. I am joined today
by Solicitor of Labor (SOL) Patricia Smith, who will be testifying about the role of
the SOL in enforcing the Nation’s mine safety and health laws, and in particular
about the backlog of cases pending before the Federal Mine Safety and Health Re-
view Commission (FMSHRC).

I would like to once again express my deepest condolences to the families, friends
and co-workers of the 29 miners who perished in the Upper Big Branch (Upper Big
Branch) mine on April 5, 2010, as well as the surviving miners. Our prayers are
with all of them.

The Upper Big Branch mine explosion was the worst mining disaster since the
creation of MSHA by the Federal Mine Safety and Health Act of 1977, and the dead-
liest mining disaster this Nation has experienced in nearly 40 years. This tragic
event is a call to action. As the President said of the 29 miners who lost their lives
on April 5, “we owe them more than prayers. We owe them action. We owe them
accountability. We owe them an assurance that when they go to work every day,
when they enter that dark mine, they are not alone. They ought to know that be-
hind them there is a company that’s doing what it takes to protect them, and a gov-
ernment that is looking out for their safety.”

Every worker has a right to a safe and healthy workplace. And every worker has
a right to go home at the end of his or her shift and to do so without a workplace
injury or illness. Workplace fatalities—even in an industry like underground coal
mining—are preventable. No one should die for a paycheck.

Some have said this Nation should expect and accept a certain number of fatali-
ties every year in coal mining. The Department of Labor (DOL) and the MSHA
could not disagree more strongly. Explosions in coal mines are preventable. The
tragedy at the Upper Big Branch mine did not have to happen. It is the failure of
mine operators to comply with the Mine Act and mandatory health and safety
standards that can and does lead to injury, disease and death. We believe the his-
tory of repeated serious violations both at this mine and others throughout this
country demonstrates that there are operations where mine management weighs the
costs and benefits of complying with the law, rather than making responsibility for
the safety and health of its miners their first priority. I welcome the opportunity
to discuss with the subcommittee how we can work together to change this calculus.
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EVENTS AT UPPER BIG BRANCH

First, I would like to share with you a short summary of what happened on April
5, 2010 at Performance Coal Company’s Upper Big Branch Mine—South (Upper Big
Branch) in Montcoal, West Virginia. The mine operator of Upper Big Branch is
Massey Energy Company, whose CEO, Don Blankenship, will be testifying on the
next panel. We know that there was a catastrophic explosion in the mine at a shift
change at approximately 3 p.m. The explosion killed miners in and around two
working sections of the mine and those traveling from the working sections at the
end of their shifts.

In less than 3 hours, rescue teams were underground, responding to the disaster.
Due to the extensive damage from the explosion, however, the rescue teams had a
difficult time proceeding in the mine. Within 10 hours of the disaster, rescue teams
had found 25 of the victims. Dangerous conditions in the mine delayed and ham-
pered continuing rescue and recovery efforts. Mine rescue teams attempted to again
enter the mine on April 7, 8, and 9. Each time they were forced to exit before the
final four miners were found. Finally, on the evening of April 9, they were able to
enter and found the final four miners. While we were able to recover all the victims,
we are still working to ventilate the mine so that it is safe enough to enter the area
of the explosion and conduct our physical investigation.

While the cause of this specific explosion is still being determined, most mine ex-
plosions are caused by accumulations of methane, which can combine with combus-
tible coal dust mixed with air. Historically, blasts of this magnitude have involved
gfopagation from coal dust that becomes suspended in the air following an initial

ast.

I understand that this is an appropriations hearing and we will be discussing an
increase in MSHA’s budget, but the needs are more than money. No matter what
level of resources the subcommittee is willing and able to appropriate for MSHA,
MSHA cannot be in every mine, every day, on every shift. Nor should it. It is the
mine operator’s responsibility to provide a safe mine and to protect its miners
whether an MSHA inspector is standing in that mine or not. Only when we change
the culture of safety in the mining industry—and when all mine operators live up
to their responsibilities—will all miners be safe.

That is not to say that resources—both legal and fiscal—are not important. They
are critically important. MSHA must have the resources and tools it needs to sup-
port its efforts to hold accountable mine operators who are not living up to their
moral and legal responsibility to maintain a safe mine.

The additional resources that this subcommittee appropriated for MSHA in the
wake of the Sago and Darby explosions and the Aracoma fire made an important
contribution to increasing mine safety. The additional inspectors that MSHA has
hired since 2006 has meant that for the first time in years MSHA has been able
to complete all its mandated inspections. We are finding more violations and requir-
ing mine operators to abate them.

ENFORCEMENT AT UPPER BIG BRANCH AND MSHA’S CURRENT ENFORCEMENT TOOLS

Since the Upper Big Branch disaster we have taken a new look at how we use
our resources and tools and we are trying to use them as creatively, efficiently, and
effectively as possible. For example, between April 19 and April 23, MSHA con-
ducted blitz inspections at underground coal mines with a history of significant and/
or repeat violations of safety standards involving mine ventilation, methane, failure
to conduct or adequately document examinations, and/or rock dusting. As a result,
through use of enforcement tools that permit MSHA to close the areas of mines af-
fected by particular hazards, we required six underground mines in Kentucky to
suspend production until the violations were corrected. At those six mines, MSHA
issued 238 citations, 55 orders, and 1 safeguard. At the mines we blitzed nation-
wide, MSHA issued 1,339 citations, 109 orders, and 6 safeguards. Finally, we have
sued two of the six Kentucky mines for illegally providing advance notice of MSHA
inspectors’ presence at the mine.

MSHA'’s history in the Upper Big Branch mine also demonstrates the kind of
heavy presence that a beefed-up inspector corps allows MSHA to have at a trouble-
some mine. MSHA engaged in a multi-year effort to use the tools we had available
to force Massey Energy to comply with the law and turn around its extensive record
of serious safety and health violations at the Upper Big Branch mine. From 2007
until today, MSHA has steadily increased its enforcement presence at Upper Big
Branch mine. In 2007, MSHA inspectors were on-site at Upper Big Branch mine a
iclotal of 934 hours. In 2009, inspectors were on-site at the mine for a total of 1,854

ours.
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During all those hours of inspections, MSHA found and issued an increasing num-
ber of citations for “significant and substantial” (S&S) violations of the Mine Act,
including an alarming number of citations and orders requiring miners to be with-
drawn from the mine. In December 2007, MSHA informed the mine it could be
placed into a “pattern of violations” status if it did not take steps to reduce its sig-
nificant and substantial violations. If implemented, pattern of violations status
would have given MSHA a powerful enforcement tool, enabling the agency to order
the withdrawal of miners from any area with S&S violations until such violations
were fixed. However, Massey was able to successfully avert these consequences by
reducing the levels of serious violations thereby avoiding being classified in a “pat-
tern of violations” status.

Upper Big Branch mine again experienced a significant spike in safety violations
in 2009. MSHA issued 515 citations and orders at the mine in 2009 and another
124 to date in 2010. MSHA issued fines for these violations of nearly $1.1 million;
although most of those fines are being contested by Massey.

The citations MSHA has issued at Upper Big Branch have not only been more
numerous than average, they have also been more serious. More than 39 percent
of citations issued at Upper Big Branch in 2009 were for S&S violations. In some
prior years, the S&S rate at Upper Big Branch has been 10-12 percent higher than
the national average.

In what is perhaps the most troubling statistic, in 2009, MSHA issued 48 with-
drawal orders at the Upper Big Branch mine for repeated actions that violated safe-
ty and health rules. Massey failed to address these violations over and over again
until a Federal mine inspector ordered it done. The mine’s rate for these kinds of
violations is nearly 19 times the national rate.

NEEDED REFORMS AND RESOURCES

As you can see, MSHA is doing what Congress instructed it to do with the post-
Sago increase in resources. It is inspecting mines and issuing citations for the viola-
tions it finds. When I came on the job in October, I made a commitment to do it
better, more forcefully, and smarter. As I mentioned earlier, however, citations and
orders alone will not solve the problems that we face. We need resources—both legal
and fiscal—to leverage those citations and orders into a meaningful deterrent for
operators like Massey that choose not to take responsibility for the safety of its min-
ers.

Now, I would like to share with the subcommittee what we are doing to make
our enforcement efforts as effective as possible and what Congress can do to support
those efforts and remove existing obstacles.

First, I believe that we must create incentives for operators to improve safety
practices to prevent fatalities and injuries. To achieve this goal, we need a system
in which mine operators have programs and procedures in place to fix violations and
abate hazardous conditions. Our spring regulatory agenda is focused on regulations
that will require companies to take responsibility to find and fix problems before
they are discovered by MSHA.

Thus, we will be proposing a rule to reinstitute the requirement for pre-shift ex-
aminations for violations of mandatory safety and health standards in areas of un-
derground coal mines where miners work or travel. I have been telling the mining
industry since I became Assistant Secretary of Labor for MSHA that they must take
more responsibility for the safety and health of the miners at their mines. That
starts with fulfilling their responsibility to inspect their mines to make sure they
are operating in compliance with the mine safety and health laws and regulations.

In addition, we announced that we are moving forward to solicit information on
requiring the use of a comprehensive health and safety management program in the
mining industry. We believe that these measures will help prevent unsafe and
unhealthy conditions from threatening workers.

Next, we must improve our ability to identify dangerous practices and violations
before fatalities and injuries occur. MSHA is not (and cannot be) in every mine,
every day, on every shift. That is why it is so important for workers to have a voice
in raising concerns with their employer or reporting conditions to MSHA without
fear of reprisal, and for MSHA to have more tools to deal with mine operators who
engage in “catch me if you can” tactics. Just last month, concerned individuals dem-
onstrated the importance of the role of workers and the public in addressing safety
concerns, when they notified MSHA inspectors in three separate anonymous com-
plaints about hazardous conditions at three Massey-owned coal mines in West Vir-
ginia. Especially troubling is that one of the complaints came just days after the
explosion at Upper Big Branch Mine. At one mine, the anonymous complaint re-
ported that Massey was unlawfully running two continuous miners on a single split
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of air, violating its MSHA-approved mining plan by removing more coal than au-
thorized, and failing to report several face methane ignitions (small explosions) to
MSHA. Another anonymous complaint at a different mine reported water blocking
an escapeway used to evacuate the mine in emergencies. When MSHA made unex-
pected inspections in the evening, and in two cases captured the mine phones pre-
venting calls underground to warn of the inspection, inspectors found a number of
illegal mining practices. Those included: mining of coal several feet beyond legal
limits; mining without air movement to prevent mine explosions and exposure to
dust levels that can cause black lung; inadequate rock dusting, which is a critical
protective measure to prevent coal dust explosions; blocking of miner escapeways by
accumulated water; inadequate mine examinations by the mine operator; and mine
roof conditions exposing miners to roof fall hazards. Following each investigation,
MSHA issued several closure orders requiring the withdrawal of miners from des-
ignated areas of those mines until the hazards were abated and it issued multiple
citations for serious violations.

Clearly, laws protecting miners who want to come forward need to be strength-
ened. While someone came forward in these three cases, too many others will not
or cannot out of fear of endangering their jobs and their families’ livelihoods. A
number of current and former Massey employees have publicly stated that miners
at Upper Big Branch who reported hazards to the company or MSHA risked losing
their jobs, sacrificing pay, or suffering other adverse actions. While we will thor-
oughly investigate these troubling claims, we also need to examine how we can
change the law to put these fears to rest.

Miners must feel free to identify problems and insist they be fixed without fear
of reprisal. MSHA must have the tools it needs to obtain information for timely in-
vestigations when miners report hazardous conditions, as well as the tools to protect
miners who are discriminated against for reporting such conditions or otherwise ex-
ercising their rights under the Mine Act. MSHA must also have increased tools to
respond to the “catch me if you can” mine operators who blatantly disobey the law,
exposing miners to injury, illness and death when they think or know MSHA will
not be there.

Next, we must improve the rules and adjudicative procedures to compel operators
to remedy hazards. As you know, the President has committed to reducing the large
and growing case backlog at the FMSHRC. The well-documented shortcomings of
the current pattern of violations process and the unconscionable backlog of cases at
the FMSHRC demonstrate that it is too easy for even the worst offenders to avoid
the heightened enforcement status envisioned by Congress.

Following my confirmation as Assistant Secretary of Labor for Mine Safety and
Health, fixing the pattern of violations program became a top priority. Since the
Upper Big Branch disaster, we have spent a considerable amount of time at MSHA
reviewing pattern of violations, as well as the other tools available to MSHA to en-
force the law. It has become clear to me that we need bold action by both MSHA
and the Congress to solve this problem.

The pattern of violations program has received a great deal of attention in the
aftermath of the Upper Big Branch disaster. MSHA has the authority to place a
mine into a “pattern of violations” category, which under current policy is based on
a number of criteria including the number of serious violations the operator has
amassed within a 24-month timeframe. If a mine ends up in a “pattern of viola-
tions” status, MSHA can issue withdrawal orders for every serious violation until
each violation is fixed. The “pattern of violations” program should be one of MSHA’s
most serious and effective tools for holding bad actors, like Massey Energy, account-
able, but it is not. MSHA’s experience at the Upper Big Branch mine demonstrates
the program’s limitations under current procedures.

Massey Energy employed a popular tactic at Upper Big Branch used by mines
with troubling safety records to avoid potential pattern of violations status. Massey
Energy contested large numbers of their significant and substantial citations. In cal-
endar year 2009, the Massey Energy Company received proposed penalties that to-
taled in excess of $13.5 million, and contested $10.5 million of those penalties, or
78 percent. MSHA uses only final orders to establish a pattern of violations. It takes
more than 600 days for the average contested citation to reach the “final order”
stage from the day the citation is written. The delay is due largely to a more than
16,000 case backlog at the FMSHRC.

Even if an excessive contest strategy fails and a mine ends up in a “potential pat-
tern of violations” status, an operator can almost always avoid the ultimate “pattern
of violations” label with temporary improvements in safety. The current system al-
lows an operator to avoid going into a pattern of violations status if the operator
reduces its S&S violations rate by more than 30 percent within 90 days or brings
it below the national average for mines of similar type and size. Upper Big Branch
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mine did this in 2007 and avoided a pattern of violations status by reducing S&S
violation rate by 30 percent, even though its number of S&S violations remained
above the national average. The policies this administration inherited make it rel-
atively easy for operators like Massey to avoid pattern of violations status. In fact,
MSHA has been able to place only one mine into pattern of violations status since
passage of the 1977 Mine Act, and that order was revoked when two of the viola-
tions on which it was based were thrown out through the contest process.

We realize the current pattern of violations program is broken and must be fixed.
As I said, we believe that there are two components to fixing the problem: (1) rede-
signing the program, and (2) reducing the FMSHRC backlog. I believe that both
MSHA and the Congress have a role to play in addressing each component.

MSHA has already begun the process of redesigning how the pattern of violations
program will work in the future and making the program more effective. We are
asking the FMSHRC to expedite its review of cases whose adjudication to final order
status is necessary to get bad actor operators into pattern of violation status. In ad-
dition, in our regulatory agenda, we announced that we will be issuing new regula-
tions to simplify the criteria for placing mines into the pattern of violations pro-
gram. There are fundamental challenges in the pattern of violations program that
may need legislative fixes and I look forward to working with the Congress on devel-
oping those.

As it now stands, the backlog at the FMSHRC is a major impediment to the effec-
tive use of the pattern of violations program and to MSHA’s ability generally to hold
mine operators accountable for safety and health violations. As of May 5, 2010,
there were approximately 16,000 cases and 89,000 violations pending before the
FMSHRC in some phase of the penalty contest process. There are approximately
$209 million in contested fines pending. The average case takes more than 600 days
to resolve from the time a violation is issued. I believe that we need regulatory, leg-
islative, and budgetary action to solve this problem.

At a hearing before the House Education and Labor Committee on February 23
of this year, I outlined specific measures MSHA was considering to address the
backlog problem. I do not believe that an increase in litigation alone can resolve the
backlog problem. That’s why we are moving to improve the cases we bring to the
FMSHRC and how we handle them once they are there. We will make the citation
process more objective and consistent by simplifying the citation and penalty deter-
mination process and improving related training, improving the conferencing sys-
tem, making greater use of the “closeout” inspection meeting after mine inspections,
continuing to develop training programs and materials to aid mine operators with
compliance and pursuing corporate-wide holistic settlements that require operators
to implement meaningful health and safety programs.

In addition, we look forward to working with Congress to change the incentives
for mine operators to contest violations, such as requiring mine operators to put sig-
nificant penalty amounts in escrow or to impose pre-judgment interest on penalties.
We also hope that the FMSHRC and Congress will consider ways to simplify the
FMSHRC’s processes. We also hope that these changes will slow down the rate of
cases going into the FMSHRC’s pipeline.

As long as it exists, the backlog diminishes the system of protections the Mine
Act was designed to provide. It is an incentive for the “business as usual” attitude
among operators who chose to contest violations as a cost of doing business instead
of taking a proactive and responsible role in making their mines safer. The percep-
tion that a penalty can be delayed or settled on highly favorable terms because of
the huge caseload at the FMSHRC encourages behavior that will cause the backlog
to grow.

To the extent that funding is provided to increase the number of FMSHRC judges
additional resources will be needed for SOL and MSHA to staff the litigation and
litigation support to effectively bring cases before these new judges. For example,
if resources were provided to immediately increase the number of judges at the
FMSHRC to 26, then the SOL and MSHA would require roughly an additional $26.6
million above the fiscal year 2010 appropriation and the President’s 2011 budget re-
quest.

While we believe an approach that tries only to litigate our way out of the backlog
would be unworkable, combined with additional reforms, more resources for taking
cases to trial would both reduce the backlog and enhance the effectiveness and im-
plementation of other reforms. In providing those resources, it is important that the
DOL have the flexibility to determine the optimal mix of SOL and MSHA staffing
to scale-up FMSHRC litigation and case resolution and to adjust to changes in the
mix of cases before the FMSHRC. And in order for the DOL to use new resources
most effectively, we must be given enough time to train and deploy any new staff.
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MSHA also needs the flexibility to ratchet up the power of our enforcement tools
when we are dealing with the worst of the worst. As the law stands now, we have
limited civil and criminal tools to bring chronic scofflaws to justice. I am gratified
to know that the Justice Department is pursuing a serious criminal investigation
into the events that led to the Upper Big Branch mine disaster. However, this iso-
lated criminal investigation, which is still in its early stages, should not fool us into
thinking that the Mine Act’s criminal and significant civil penalties are sufficient.

Stronger civil and criminal penalties are needed to make sure that mine operators
are not allowed to knowingly or persistently put the lives of miners at risk. These
penalties should extend to individuals at all levels of management who make deci-
sions about the safety of miners. Making these kinds of changes will serve as a pow-
erful deterrent against making decisions that put miners at risk. I look forward to
working with the Congress on developing these ideas.

MSHA’S OPERATIONAL AND EMERGENCY RESPONSE NEEDS

Improving the health and safety of miners in light of both the lessons highlighted
and the many questions raised by the Upper Big Branch disaster is not limited to
the area of enforcement and legal reform. MSHA supports the provision of resources
for a number of other needs critical to eliminating the most immediate risks to min-
ers and for ensuring that MSHA can effectively respond to mine emergencies.

One immediate need is to find out what happened at Upper Big Branch. We need
to know what happened in that mine on April 5, but we also need to understand
in the broadest sense how this could have occurred. We anticipate the investiga-
tions, hearings and public forums examining the Upper Big Branch disaster and the
surrounding circumstances will be the most extensive and the costliest investigation
in the history of MSHA. The accident investigation team is gathering evidence in
advance of public hearings to examine the cause or causes of the explosion. MSHA
will also conduct a public forum for family members to offer their thoughts about
the explosion, the response, the investigation, and potential reforms, as well as a
town hall style meeting to exchange ideas about health and safety at mining oper-
ations and to gather recommendations. In addition, MSHA will conduct an internal
review and will have that internal review independently evaluated by a team se-
lected by the National Institute for Occupational Safety and Health. MSHA needs
to be able to provide the resources for all these activities without negatively impact-
ing its ability to continue its regular enforcement activities, like its statutory inspec-
tions.

MSHA needs better capabilities in responding effectively in mine emergencies,
particularly when miners are trapped underground, and has identified some impor-
tant needs. MSHA and mine rescue teams must be equipped to respond as quickly
and effectively as possible when time is of the essence in reaching possible survivors
of a mine explosion, fire, or entrapment. I have participated in numerous mine
emergency responses in the time I have worked in the mining industry. The Upper
Big Branch disaster was my first as Assistant Secretary. I was at MSHA’s mobile
operations center at the Upper Big Branch mine, and saw firsthand the need for
better communications systems to coordinate rescue efforts and exchange informa-
tion and data while in the field. As in this case, mine rescues often occur in rural
areas where cellular service does not work and time is of the essence in securing
communication between the command center, the mine, and areas where boreholes
are being drilled in an effort to contact trapped miners or improve air ventilation.
MSHA also lacks the necessary inventory of portable testing equipment such as gas
chromatographs, used to process air readings from a mine during an emergency,
and the ability to transfer copies of mine maps and other technical data.

MSHA supports funding for placing caches of essential equipment at all of the
coal districts along with first response teams to further improve MSHA’s response
time to emergencies. MSHA also sees a strong need to strengthen our logistical
emergency response capabilities in the Western United States at our Price, Utah
and Denver, Colorado facilities with better vehicles and communication and other
equipment.

There is more to be done regarding MSHA’s mine emergency response capability.
The American people expect the Government to be responsive and effective in such
emergencies, and, as I described above, the most recent tragedy revealed some areas
where MSHA needs additional resources in order meet that expectation.

Another issue is the need for MSHA to make organizational changes in southern
West Virginia to ensure its existing resources get optimal use in an area with the
highest concentration of underground coal mines in the Nation. Coal mine safety in
southern West Virginia is covered by MSHA’s Coal Mine Safety and Health District
4. MSHA is considering a plan to split district 4 into two distinct districts with sepa-
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rate management and administrative functions, and whether MSHA can better
carry out its oversight of mine safety if it makes such a change. Of the Nation’s
11 coal districts, district 4 has the most employees and the most significant work-
load with the smallest ratio of supervisory staff to line employees. Its workload is
almost 50 percent higher than the next busiest district in many key indicators such
as contested citations and plan approvals. In order for management to best be able
to spot problem or potentially problematic mines and react responsively, it would
seem that dividing this district into two districts of better manageable sizes would
be the best approach.

Another critical need MSHA hopes to meet is testing of the refuge chambers min-
ers rely upon if trapped underground in a mine emergency. When Congress passed
the MINER Act in 2006 after the Sago disaster it required underground coal mines
to install what are commonly referred to as refuge chambers, where miners would
have available breathable air, food, and water until help could arrive from the sur-
face. The implementation of this requirement was a significant improvement in
mine safety. However, some of the more common commercially available units have
not been tested for human survivability. Such testing for survivability in extreme
conditions such as heat from geothermal sources or a fire is a high-priority need.

CONCLUSION

I appreciate the action that the Senate Appropriations Committee took last week
in providing supplemental appropriations and I look forward to working in the de-
velopment of your regular appropriations bill to ensure that we keep the President’s
promise to have the Federal Government do everything it can to improve worker
safety. Our Nation’s brave miners go to work every day to provide electricity to our
homes and our businesses. We owe it to them to do everything we can to ensure
that every miner—and every worker—comes home safely at the end of every shift.

Again, I appreciate the opportunity to appear here today, and look forward to
working with the subcommittee.

Senator HARKIN. Thank you very much, Mr. Main.
Now we’ll turn to our Solicitor of Labor, Ms. Smith.

STATEMENT OF HON. M. PATRICIA SMITH, SOLICITOR OF LABOR, DE-
PARTMENT OF LABOR

Ms. SMITH. Chairman Harkin, thank you for inviting me here
today to discuss a matter of great concern to me, which is the role
of the Solicitor’s office in holding mine operators accountable and
the resources that my office needs to do that job effectively.

But, as Assistant Secretary Main testified, the problem is fun-
damentally a health and safety problem. Mine operators must do
a better job of eliminating unsafe conditions in the first place. If
MSHA inspectors can find violations, then mine operators should
be able to find them also, and fix them before there are injuries
and deaths.

Since the 2006 passage of the MINER Act, and since MSHA’s
penalties increased in 2007, as you noted, many mine operators
have dramatically increased their rate of penalty contests and cita-
tion contests. Mine health and safety is poorly served when the
system is overwhelmed by high contest rates and cases are not de-
cided promptly. But, as Assistant Secretary Main said, the problem
can’t be fixed simply by litigating out of it; other reforms are need-
ed as well.

I want to recognize and thank the subcommittee for their work
last week in moving closer to supplemental funding for the DOL
and the FMSHRC. We understand that a single judge can dispose
of approximately 500 cases a year. Our own statistics show that,
under the current litigation process, the DOL uses approximately
14 employees for each judge. That includes the Solicitor’s office, at-
torneys, MSHA conference litigation representatives, and support
staff. So, to the extent that the FMSHRC is funded for additional
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judges, the SOL’s office and MSHA will need a corresponding in-
crease in resources.

If resources were provided to immediately increase the number
of judges at the FMSHRC to 26, the SOL’s office and MSHA would
require, roughly, additionally, $26.6 million above the fiscal year
2010 appropriation and the President’s 2011 year budget request.
With any supplemental appropriation, we would request the flexi-
bility to adjust the ratio of Solicitor’s attorneys, MSHA personnel,
and support staff, based on the mix of cases before the FMSHRC.
Also, hiring, training, and deploying attorneys and CLRs will re-
quire time. Ideally, we would like any new funds to be made avail-
able over a period of time. That will enable us to use the funds in
the most efficient and cost effective way possible.

I've gone into greater detail in my written testimony regarding
what goes into the case preparation and to explain why MSHA liti-
gation is so resource intensive. But, to fix the backlog problem over
the long run, we're going to need new tools, and I'd like to discuss
a few of them.

First, I'd like to note that the FMSHRC published, in the Federal
Register this morning, a proposed rule on simplified case pro-
ceedings. And I fully support the concept of simplifying the
FMSHRC’s adjudicatory proceedings. I believe that streamlining
the process in appropriate cases will help the Solicitor’s office and
MSHA use their resources more efficiently to resolve cases more
quickly.

In addition, we've supported a number of legislative reforms that
would help improve the backlog and improve mine safety. Sub-
poena power in routine investigations in inspections is one reform
that would greatly assist us. Another reform would clarify the proof
needed to establish that a violation is significant and substantial.
Under current FMSHRC case law, such a violation is difficult and
resource intensive for us to prove. Still other reforms could provide
financial disincentives for operators to contest cases by requiring
them to put penalty amounts in escrow or to prepay or to pay pre-
judgment interest on final penalty amounts.

We also support reforms in the pattern of violation process.
MSHA'’s regulatory agenda includes a rulemaking to revise the way
MSHA determines what’s happening in pattern of violation cases.

In the meantime, we have begun to file motions to expedite cases
before the FMSHRC. We hope that expediting appropriate cases
will remove another incentive that operators have to contest viola-
tions. And, for the first time, we're working with MSHA to identify
appropriate cases in which to file for injunctive relief against mines
with a pattern of violations.

In addition, I support MHSA’s plans to revise its penalty rules
to simplify the categories on which penalties are based, such as the
degree of operator negligence and the degree of gravity of the viola-
tion. By simplifying the penalty assessment process, we expect to
see fewer issues on which MSHA and the operators can disagree
and fewer contested citations.

And there are some things that SOL can do to provide incentives
not to contest cases. Operators must be dissuaded from contesting
citations simply because they believe they can get their penalties
reduced. In appropriate cases, we therefore may ask for an increase
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in penalties in litigation so that operators understand that there
are significant disincentives for filing frivolous contests, especially
in penalty cases.

I thank you for the opportunity to testify today.

Resources are an important part of the problem, but so are the
other issues that I talked about.

[The statement follows:]

PREPARED STATEMENT OF M. PATRICIA SMITH

Chairman Harkin, Vice Chairman Cochran, and members of the subcommittee:
Thank you for inviting me here today to discuss a matter of great concern to me:
the role of the Solicitor’s Office in holding accountable those mine operators who do
not live up to their moral and legal responsibility to ensure mine workers’ safety
and health and the resources the Solicitor’s Office (SOL) needs to carry out that role
effectively.

This problem is, fundamentally, a safety and health problem. The Mine Safety
and Health Administration (MSHA) cannot be present at every mine at all times,
nor should it be. Mine operators are the ones on the front lines of safety and health
efforts, and they must do a better job of eliminating unsafe conditions in the first
place. If MSHA inspectors can find violations, then mine operators should be able
to find them, too—and fix them before they produce worker injuries and illnesses.

As you've heard, MSHA has used the additional funding you've provided during
the past several years to hire more inspectors, which has enabled the agency to per-
form 100 percent of its statutorily mandated inspections and to conduct spot inspec-
tions and special emphasis programs. With more inspections, MSHA has found more
violations and issued more citations. It also has assessed higher penalties as a re-
sult of statutory and regulatory penalty increases. At the same time, however, many
mine operators have dramatically increased their contest rates, which has resulted
in delayed adjudications and mounting case backlogs.

As you know, the President has committed to reducing the large and growing case
backlog at the Federal Mine Safety and Health Review Commission (FMSHRC).
Miner safety and health is poorly served when the system is overwhelmed by high
contest rates and cases are not decided promptly. Backlogs and delays impede jus-
tice and dilute the deterrent effect that Congress intended civil penalties to have.
But while litigation may have created the backlog, it cannot, by itself, eliminate it.
As Assistant Secretary of Labor for Mine, Safety, and Health, Joseph Main said,
this problem can’t be fixed simply by adding more money for lawyers, judges, and
MSHA personnel to settle and litigate cases.

You asked me to provide information regarding resources needed to support the
anticipated increase in the number of administrative law judges of the FMSHRC.
According to the FMSHRC’s fiscal year 2011 budget request, a single judge can dis-
pose of approximately 500 cases a year. Our own statistics show that, under the cur-
rent litigation process, the Solicitor’s Office utilizes approximately seven attorneys
for each judge—and that does not include resources that MSHA expends on
FMSHRCecases using its conference litigation representatives (CLRs).

To the extent that the FMSHRC is funded for additional judges, the Solicitor’s Of-
fice (SOL) and MSHA will need a corresponding increase in resources. For example,
if resources were provided to immediately increase the number of judges at the
FMSHRC to 26, then the SOL and MSHA would require roughly an additional $26.6
million above the fiscal year 2010 appropriation and the President’s 2011 budget re-
quest. With any supplemental appropriation, we would request that Congress pro-
vide us with the flexibility to adjust the ratio of SOL attorneys and support staff
and MSHA CLRs and support staff based on the mix of cases before the FMSHRC.

While we would begin to use any new resources promptly, hiring, training, and
deploying attorneys and CLRs will require time. Ideally, we would want any new
funds to be made available over a period of time that will enable us to use the funds
in the most efficient, cost-effective way possible, or to have an understanding that
any down payment in a supplemental appropriation would be followed by the re-
sources in the regular appropriation to address what is clearly a multi-year process.
As we begin to implement improvements in the way we handle FMSHRC cases,
which would be designed, at least in part, to achieve greater efficiencies, we would
hope to need fewer resources.

Let me tell you a little about the process so that you can appreciate the workload
involved.
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Each FMSHRC case typically involves a number of citations issued to an operator
during a single inspection or related inspections. Each contested citation must be
litigated separately, including the violation itself, any special findings, and the pro-
posed penalty. Our attorneys research and investigate each item and often find it
1s necessary to consult with MSHA inspectors and experts just to understand the
unique worksites and the technologically complex processes that are at issue.

Our attorneys also prepare and file with the FMSHRC all necessary legal docu-
ments, including the petition, answers to notices of contest and motions. They also
engage in settlement talks, discuss settlement offers with MSHA, and draft and file
motions to approve settlements. Until a case has settled, however, our attorneys
must still do all the things necessary to prepare for trial, including identifying, lo-
cating, interviewing, and evaluating witnesses—including expert witnesses—as well
as obtaining and analyzing ventilation or roof control plans, mine maps, dust sam-
ples, inspector notes, and photographs.

Discovery—which takes place outside of court and generally without the involve-
ment of a judge—can be especially time-consuming. A judge’s order setting discovery
deadlines may take the judge a few minutes to prepare, but conducting the actual
discovery—preparing interrogatories, requests for production of documents, and re-
quests for admissions, responding to operator requests, and preparing for and de-
fending depositions—can take weeks and sometimes months. Depositions them-
selves usually require costly, time-consuming travel.

Of course trial preparation—drafting pretrial motions, preparing witnesses, nego-
tiating with opposing counsel—is also resource intensive, and actual trials can last
days and usually involve travel. Some trials require even larger amounts of time.
For example, recently we went to trial on a case in which we litigated 29 separate
significant and substantial violations in an attempt to establish that a Massey
mine—the Tiller Mine—should be put on a pattern of violations. Six attorneys have
worked more than 1,000 hours on that case, and more work may be required once
a decision is issued.

In addition to their own caseloads, SOL attorneys train CLRs and supervise their
cases. We train MSHA inspectors in subjects such as evidence and courtroom proce-
dures. And we analyze, in advance, all cases in which MSHA is considering indi-
vidual agent liability, a “flagrant” designation, or a pattern of violations designation.

More judges may, of course, be part of the backlog solution, but only if they are
accompanied by more CLRs and SOL attorneys—and only if we have enough time
to train and deploy them. To fix the backlog problem over the long run, we will need
other tools as well. I'd like to discuss a few of them:

—Simplified Commission Proceedings.—I support fully the concept of simplifying
the Commission’s adjudicatory proceedings, which Chairman Jordan mentioned.
Streamlining the process in appropriate cases can help reduce the backlog by
resolving them quickly and efficiently.

—Legislative Reforms.—We support a number of legislative reforms that could
help reduce the backlog and improve mine safety and health. Subpoena power
in routine investigations and inspections is one reform that would allow us
more easily to obtain the evidence we need to resolve cases quickly. Another re-
form could clarify the proof needed to establish that a violation is “significant
and substantial.” Under current FMSHRC case law, such a violation is difficult
and resource-intensive for us to prove. Still other reforms could provide finan-
cial disincentives for operators to contest cases by requiring them to put penalty
amounts in escrow while their cases are pending, or to pay pre-judgment inter-
est on final penalty amounts.

—Revise the Pattern-of-Violations (POV) Process.—MSHA’s Spring Regulatory
Agenda includes a rulemaking to revise the way MSHA determines whether an
operator has committed a pattern of violations. The proposed rule would reduce
the current incentive for operators to contest violations in order to avoid final
orders that count toward a pattern of violations. MSHA also is considering re-
vising its internal policies for identifying operators for a potential pattern. SOL
will work with MSHA to craft these new rules and policies. We also believe that
legislative changes to the POV process may be necessary to make it more useful
as a tool to address problem behavior in a more timely way, and look forward
to exploring those changes with the Congress.

—Develop Better Cases.—Good evidence, of course, is the key to strong cases. For
example, recently we worked with MSHA to issue guidance that encourages in-
spectors to use cameras wherever possible to document violations. Common-
sense steps like this can help reduce the number of facts at issue and lead to
faster case resolutions.

—Simplify Penalties.—SOL is planning to help MSHA revise its penalty rules so
that the categories on which penalties are based—such as the degree of operator
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negligence and the gravity of the violation—are simpler. By simplifying the pen-
alty assessment process, we expect to see fewer issues on which MSHA and op-
erators can disagree, and fewer contested citations.

—Provide Incentives Not To Contest Cases.—Operators must be dissuaded from
contesting citations simply because they believe they can get their penalties re-
duced. In some cases we therefore may ask for an increase in the penalties so
that operators understand that there are significant disincentives to filing frivo-
lous contests, especially in serious cases.

Thank you for the opportunity to testify here today. The time is, indeed, right for
reform. But for reform to be truly effective and achieve long-term case control, we
must pursue a multi-pronged approach. Resources are an important prong, but ad-
ministrative, regulatory and legislative reforms are essential for long-term solutions.
I look forward to taking your questions.

Senator HARKIN. Thank you very much, Ms. Smith.
Now we’ll turn to Dr. Howard.
Dr. Howard.

STATEMENT OF JOHN HOWARD, M.D., DIRECTOR, NATIONAL INSTI-
TUTE FOR OCCUPATIONAL SAFETY AND HEALTH, CENTERS FOR
DISEASE CONTROL AND PREVENTION, DEPARTMENT OF
HEALTH AND HUMAN SERVICES

Dr. HOwWARD. Thank you very much, Mr. Chairman.

On behalf of everyone who works at NIOSH, we’d also like to ex-
press our condolences to the families of the miners who died in the
Upper Big Branch disaster, and to all other mining families who
have lost, tragically, their loved ones.

These tragic losses underscores the importance of preventing
mine disasters, which is the ultimate goal of NIOSH’s mine safety
and health research. Since passage of the MINER Act in 2006,
NIOSH has focused efforts in several different research areas, in-
cluding coal dust explosion prevention, sealed area explosion pre-
vention, belt fire prevention, deep cover retreat mining safety, im-
proving communications and tracking capabilities, refuge alter-
natives during disasters, and improving respiratory protective
equipment.

But, a critical success factor in moving research from the labora-
tory to the mines is the ability to attract commercialization of the
new technology. Mining, as an industrial enterprise, is a small eco-
nomic market. Without regulatory incentives, the future commer-
cialization of a new technology is often difficult and uncertain.

An example of a successful commercialization of new technologies
is the personal dust monitor (PDM). In 2006, NIOSH published an
influential document, entitled “Laboratory and Field Performance
of a Continuously Measuring Personal Respirable Dust Monitor.”
NIOSH showed the monitor to be mine worthy, accurate, and a re-
liable realtime monitor that can provide miners and management
with a powerful tool to prevent the overexposure of miners to res-
pirable coal dust. The PDM has the potential to be used both for
compliance and respirable dust sampling, and as an engineering
control tool.

A vital step in getting the PDM into daily use to protect miners
through commercialization, though, was the initiation of a Federal
regulation making permissible NIOSH and MSHA certification of
the PDM for use as a compliance sampler in underground mines.

Another promising technology that has the potential to save min-
ers’ lives from coal dust explosions, in an era when finer and more
explosive dusts are being generated by modern mining methods, is
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the coal dust explosability meter (CDM), which would provide the
mining industry with a means to accurately assess the hazard of
coal dust explosability in realtime. NIOSH just prepared for publi-
cation a report called “Recommendations for a New Rock Dusting
Standard to Prevent Coal Dust Explosions in Intake Airways.”
NIOSH recommends a new standard, requiring that the total in-
combustible dust content by 80 percent in the intake airways of bi-
tuminous coal mines. NIOSH has based its recommendation on,
one, explosion temperature thermodynamic limit models for coal
and rock dust mixtures; two, extensive in mine coal dust particle
size surveys; and, three, multiple explosion experiments at the
Lake Lynn Laboratory.

NIOSH has been aggressively pursuing commercialization of the
CDM. Attempts to commercialize the CDM suffer from a lack of
sufficient interest to support its manufacture because of the small
market problem. The recent tragic events at the Upper Big Branch
mine, however, have renewed interest in this technology. NIOSH
has found a manufacturer with broad experience in commercializa-
tion of field instruments, and expects that the CDM will be com-
mercially available in 2011.

The MINER Act also established requirements for postaction
communications and tracking. In response, NIOSH established,
with its domestic and international partners, a comprehensive
strategy and research program to develop new and enhanced exist-
ing communications and tracking technologies for postaccident ap-
plications in underground mines, a strategy designed to deliver im-
proved postaccident functionality within the MINER Act timeframe
while facilitating ongoing improvements to these platforms. The
private sector developed additional technologies in parallel with
NIOSH’s efforts.

In 2006, virtually no MSHA approved communication systems
that met the intent of the MINER Act were commercially available.
Today, there are a suite of postaccident communications and track-
ing technologies commercially available.

While none of these are perfect, these technologies, when used
individually or in combination, have significantly improved
postaccident functionality for mine workers.

PREPARED STATEMENT

NIOSH has also made progress in the area of sealed area explo-
sion prevention, through design practices and technology applica-
tions. For example, under the technology development mandate of
the MINER Act, NIOSH developed and demonstrated a system to
extract nitrogen gas from the mine atmosphere and inject it into
a sealed area to render it inert or extinguish a fire. This compact
system, designed for easy transport in coal mines, is now commer-
cially available.

NIOSH continues to work diligently to protect the safety and
health of mine workers and thanks this subcommittee for their
support.

Thank you very much.

[The statement follows:]
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PREPARED STATEMENT OF JOHN HOWARD
INTRODUCTION

Good afternoon, Mr. Chairman and other distinguished members of the sub-
committee. My name is John Howard, and I am the Director of the National Insti-
tute for Occupational Safety and Health (NIOSH), part of the Centers for Disease
Control and Prevention, within the Department of Health and Human Services
(HHS). I am accompanied by Dr. Jeffery Kohler, NIOSH Associate Director of Mine
Safety and Health Research and Director of the Office of Mine Safety and Health
Research (OMSHR), which was permanently established by the Mine Improvement
and New Emergency Response (MINER) Act of 2006.

The goal of NIOSH’s OMSHR is the elimination of mining fatalities, injuries, and
illnesses through research and prevention. Collaborations with its stakeholders,
which encompass industry, labor, and Government, provide a knowledgeable and di-
verse foundation for formulating a relevant research portfolio that addresses the
most pressing mine safety and health issues of our time. So, Mr. Chairman, you can
imagine the anguish and frustration that OMSHR, its partners, and I experienced
when the disheartening news of the Upper Big Branch Mine explosion broke on
April 5. While the specific causes of this latest tragedy will not be known until the
Mine Safety and Health Administration (MSHA) completes its investigation, this ex-
plosion already serves as a poignant reminder of the need to maintain a focus on
the prevention of mine disasters through research and safety interventions.

A review of mine disasters over the last decade, including those at the Sago mine,
the Darby mine, and at Crandall Canyon, reveals that no two mine disasters are
identical. With most mine disasters, a number of precipitating factors occur concur-
rently to create conditions to cause a calamity. Some of these factors are within
human control even if others are not. To consider simultaneously all permutations
of factors that may contribute to a mine disaster is impractical; however, we know
that eliminating one of the factors may prevent or at least mitigate the effects of
a catastrophe. For example, a mine explosion requires a fuel source (such as meth-
ane or coal dust), a minimum concentration of oxygen to support combustion, an ex-
plosive mixture of the fuel with air, and an ignition source. All contributing factors
do not have to be eliminated to prevent an explosion. In fact, an explosion can be
avoided if any single factor is removed. The key to preventing catastrophes is to
identify and eliminate the controllable common thread through technology and engi-
neering interventions.

I will now present an overview of NIOSH’s on-going research and accomplish-
ments that primarily relate the mandates of the MINER Act and disaster preven-
tion. Since I have begun to address the topic of mine catastrophes, I will start with
an overview of our disaster prevention projects, then move on to disaster response.

DISASTER PREVENTION

Coal Dust Explosion Prevention.—NIOSH will soon complete an important report
on the explosion hazard implications of finer dusts that modern mining methods
generate. This report of investigation, called “Recommendations for a New Rock
Dusting Standard to Prevent Coal Dust Explosions in Intake Airways,” recommends
revision to the current minimum requirement of 65 percent for incombustible con-
tent in dusts found in intake airways. The report is in the final stages of review.

NIOSH is aggressively pursuing commercialization of the Coal Dust Explosibility
Meter (CDEM). The CDEM provides the mining industry with a means to assess
accurately and in real time the hazard of coal mine dust explosibility. Recent mine
disasters have renewed interest in this technology, and NIOSH has found a manu-
facturing partner with broad experience in the manufacture and marketing of field
instruments. The CDEM will be commercially available next year.

Sealed Area Explosion Prevention.—The 2006 explosions at the Sago and Darby
mines were due to the existence of explosive atmospheres within sealed areas of un-
derground coal mines. Preventing this condition from occurring is a priority under
the technology development mandate of the MINER Act, so NIOSH developed and
demonstrated a system to extract nitrogen gas from the mine atmosphere and inject
it into a sealed area to render it inert or extinguish a fire. This compact system,
designed for easy transport in coal mines, is now commercially available.

Improving Coal Mine Seals.—In 2007, NIOSH released an influential Information
Circular called “Explosion Pressure Design Criteria for New Seals in U.S. Coal
Mines,” that established a scientific basis for upgrading the design requirements for
seals in underground coal mines. Since that publication, NIOSH has engaged in fur-
ther research, including cooperative research with the Naval Research Laboratories
and the U.S. Army Corps of Engineers, to improve methods for evaluating seal de-
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signs. When completed, this research will provide a sound engineering foundation
and enhanced tools to evaluate seal designs to ensure they will provide adequate
protection to miners.

Belt Fire Prevention.—As directed by section 11(A) of the MINER Act, NIOSH ini-
tiated research in response to the report, “Technical Study Panel on the Utilization
of Belt Air and the Composition and Fire Retardant Properties of Belt Materials in
Underground Coal Mining.” This research has included full-scale testing of belt ma-
terials to validate the Belt Evaluation Laboratory Test (BELT) as a means of evalu-
ating the fire resistance of belt materials. Research is continuing to evaluate the ef-
ficacy of current standards for water-based suppression systems as well as alter-
native systems used to control fires over the range of belt air velocities. The re-
search is also investigating new approaches in early detection of belt fires and im-
provements to mine fire modeling software to assess the potential impact of a fire
on escape routes. NIOSH is communicating results of this work directly to MSHA
and to mining stakeholders through industry conferences and publications.

Mine Atmospheric Monitoring.—Continuous monitoring of gas concentrations in
sealed and active gob areas (mined out areas made up of caved in rock) would allow
mine operators to identify changing conditions that indicate developing gas explo-
sion or spontaneous combustion hazards. However, monitoring these areas with con-
ventional electronic systems can introduce an ignition source to this potentially haz-
ardous area of a mine. To address this problem, NIOSH procured a monitoring sys-
tem, used in approximately 50 coal mines internationally, that continuously draws
air samples from the mine through a network of tubing to a gas analyzer on the
surface. NIOSH is currently demonstrating this “tube bundle system” at a longwall
coal mine to serve multiple research goals including:

—assessing combustible and toxic gas concentrations in real-time in the active

areas of the mine;

—monitoring for developing spontaneous combustion hazards in the active

longwall gob to validate modeling software developed by NIOSH; and

—documenting the mixing of gasses in a mine gob after completion of the longwall

panel to improve ventilation design models.

The tube bundle system also has the potential to remain in operation during re-
sponse to certain mine emergency events without increased risk to rescuers.

Ground Control Study of Deep Cover Retreat Mining.—NIOSH conducted, in col-
laboration with the University of Utah and West Virginia University, a study of the
recovery of coal pillars through retreat room and pillar mining practices in under-
ground coal mines at depths greater than 1,500 feet. This study was of special inter-
est following the tragedy that occurred at the Crandall Canyon Mine. NIOSH has
investigated the safety implications of retreat room and pillar mining practices, with
emphasis on the impact of full or partial pillar extraction mining and has developed
recommendations and research requirements for addressing the safety issues of
ground control under these mining conditions. At NIOSH’s request, MSHA is re-
viewing this study, and NISOH expects that the study will soon be completed.

DISASTER RESPONSE

Contracts and Grants Program.—As mandated in section 6 of the MINER Act,
NIOSH established a contracts and grants program that funds the development and
adaptation of safety technologies for mining applications. Under this program,
NIOSH has funded 29 proposals. This year NIOSH received an additional 38 pro-
posals, which are undergoing technical review. Awards for the most meritorious pro-
posals are expected this fiscal year. In addition, NIOSH established a contracts pro-
gram for mine ventilation research and capacity building to expand the number of
trained professionals which work in this area. The contracts are designed to support
research, exploratory development, testing, or evaluations of innovations and new
technologies to improve mine health and/or safety in the area of mine ventilation.
NIOSH has awarded seven 5-year contracts for ventilation research to universities
throughout the United States.

In addition, NIOSH established an Inter-Agency Working Group to provide a for-
mal means for Federal Government agencies to share technology that can be applied
to mining safety. The working group includes representatives from NIOSH, MSHA,
the National Aeronautics and Space Administration (NASA), the Naval Research
Lab, the U.S. Army Engineering and Research Center, Sandia National Laboratory,
and a number of additional research labs or offices within the Departments of De-
fense, Energy, and Homeland Security.

The NIOSH Contracts and Grants Program can be divided into three primary
areas as defined by the MINER Act: communications and tracking, refuge alter-
natives, and self-contained self-rescuers.
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Communications and Tracking.—The MINER Act established requirements for
postaccident communications and tracking and charged NIOSH with developing and
improving mine safety technologies. Furthermore, each coal mine was required to
submit an emergency response plan, which incorporates postaccident communica-
tions and tracking, to MSHA within 3 years of the enactment date. In 2006, vir-
tually no MSHA-approved communications and tracking systems that met the in-
tent of the MINER Act were commercially available.

In response NIOSH established with its domestic and international partners a
comprehensive strategy and research program to develop new, and enhance existing,
communications and tracking technologies for postaccident applications in under-
ground coal mines. This strategy is designed to deliver improved postaccident
functionality within the MINER Act timeframe, while facilitating continuous im-
provements to these platforms. The private sector developed additional technologies
in parallel with NIOSH’s efforts.

NIOSH categorizes its communications research into two major areas—Primary
Systems and Secondary Systems. Primary Systems operate in conventional radio
bands, use small antennas that permit wearable transceivers with long battery life,
and provide sufficient throughput for routine, daily mine communications. Sec-
ondary Systems operate in nonconventional frequency bands, use large antennas
that are best suited for fixed or portable applications, and do not have sufficient
throughput for everyday mine communications. Thus, Secondary Systems are pri-
marily intended for emergency use.

Primary Systems include leaky-feeder systems, which use perforated coaxial ca-
bles to carry radio signals, and node-based communications, which employ a net-
work of nodes using a digital format. Becker/Pillar and Innovative Wireless/L3, re-
spectively, developed the systems under NIOSH contracts. The node-based system
serves a dual purpose of communications and tracking. Both leaky-feeder and node-
based systems have been installed, tested, and demonstrated in underground mines
and are now MSHA-approved and commercially available.

Primary Systems require an in-mine infrastructure that is inherently vulnerable,
so their survival after a catastrophic event depends on redundant communications
paths. In nonproduction areas of a mine, direct paths to the surface are accessible
only via shafts and boreholes. These alternative paths are not readily available
within working sections; therefore, in-mine redundancy of communications path-
ways, although less effective, must be used.

Secondary Systems include medium-frequency systems, which use the metallic
structures within the mine to transmit signal, and through-the-earth systems,
which exploit wireless options. These systems require minimal infrastructure and
thus have better chances for survival after an emergency event. A NIOSH contract
awarded to Kutta/U.S. Army produced a medium-frequency system, while contracts
awarded to Lockheed Martin, E-Spectrum, Alertek, Teledyne Brown Engineering,
Stolar, and Ultra Electronics are directed toward the development of through-the-
earth systems.

A Secondary System cannot support routine mine communications because of lim-
ited throughput. Though it does not provide wide-area coverage, it provides an alter-
native communications path out of the mine (i.e., it substitutes for a borehole in a
working section). Ideally, a Secondary System provides a backup, emergency chan-
nel for a Primary Communications System.

The medium-frequency system has been successfully tested and is in the MSHA
approval process. Through-the-earth systems are still in the development stage. Al-
though successful preliminary testing has occurred, the principal challenge is de-
signing a system that can support two-way communications at power levels that are
low enough to meet MSHA approval requirements. Despite the technological obsta-
cles, NIOSH will continue to support advances in these critical technology areas.

NIOSH is planning to perform long-term, targeted research to address informa-
tion gaps in communications and tracking. Identified gap areas include the safety
issues of distributed and isolated batteries in communication and tracking systems,
performance measurement and estimation techniques, compatibility considerations,
and electromagnetic signal propagation in mining environments.

Refuge Alternatives.—In response to MINER Act mandates, NIOSH has success-
fully conducted extensive research into the utility, practicality, survivability, and
cost of various refuge alternatives in an underground coal environment. This re-
search, through both in-house and contract efforts, included field tests of approved
and commercially available refuge chambers. Sharing information is an important
part of the response to the MINER Act; thus a NIOSH-MSHA Working Group was
established to facilitate the flow of information and to enhance NIOSH research ef-
forts. NIOSH prepared a report detailing the results of this research and providing
specific recommendations that could inform the regulatory process on refuge alter-
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natives. In December 2007 NIOSH delivered the report to the Secretary of Labor,
the Secretary of HHS, the Senate Committee on Health, Education, Labor, and Pen-
sions, and the House Committee on Education and the Workforce.

NIOSH has also addressed the training issues associated with refuge alternatives
and has developed individual training products on topics such as the decisionmaking
process of when to use a refuge chamber, operational guidelines for instructional
materials, and how to use a refuge chamber. Significant work is needed in the area
of expectations training, and NIOSH has a first module nearly completed in this
area.

State and Federal efforts resulted in the introduction of refuge chambers through-
out the underground coal industry. However, alternatives to chambers such as an
in-place shelter were left largely untouched and a range of chamber operational
questions remain unknown. As a result, mineworker confidence in these chambers
is low, and the value of this potentially lifesaving technology remains undetermined.

NIOSH has evaluated international best practices in self-escape and mine rescue
operations to identify opportunities to improve U.S. mine preparedness. NIOSH re-
searchers identified the value of introducing improved realism in mine rescue train-
ing and the importance of behavioral health issues in preparing miners and rescuers
for response to an emergency. Researchers identified the need to improve training
facilities and to use more standardized training and procedures in order to improve
the ability of teams from different mines to work together during emergencies.
NIOSH has communicated these findings at a number of industry events and
worked directly with mine rescue teams to initiate change.

Self-contained Self-rescuers.—The NIOSH research and evaluation program for
self-contained self-rescuers (SCSRs) addresses new technology, standards for certifi-
cation, training, and testing of mine-deployed SCSRs.

New Escape Respirator Technology.—NIOSH awarded a contract to Technical
Products, Inc. (TPI) in February 2007 to design and fabricate an oxygen-supplying
SCSR with “piggy-back” technology to allow a trapped or escaping miner to replen-
ish his oxygen supply while underground. The new SCSR design includes a docking
port mechanism that allows the user to plug in additional oxygen units without
opening the breathing circuit to the potentially poisonous atmosphere. The docking
port requires that a second oxygen unit be plugged in before the valve can be reposi-
tioned to the alternate port. In addition to this docking capability, the escape res-
pirator employs a new chemical technology for removing carbon dioxide from the ex-
haled breath. This new chemical technology will facilitate lower breathing effort by
the user and be more capable of withstanding the rigors (shock, vibration, and
rough handling) encountered in daily use. Other innovative materials and design
features make the new escape respirator easier to manufacture and more com-
fortable to wear and use.

Under the same contract, TPI also developed a new technology filter self-rescue
respirator for use in carbon monoxide atmospheres. The new filter self-rescue tech-
nology uses a catalytic process to remove carbon monoxide, resulting in longer pro-
tection from a smaller filter than current filter self-rescue technology. The new filter
self-rescue respirator can be docked with the escape respirator to provide protection
in atmospheres where the only hazard is carbon monoxide.

The designer and manufacturer of the new respirator technologies is expected to
apply for NIOSH certification. In addition to the contract work on the docking es-
cape respirator system, NIOSH has been working to increase awareness of other es-
cape respirator technologies commercially available and used in other countries.

Standards for Certification Evaluation and Testing.—On December 10, 2008,
NIOSH published in the Federal Register a proposed regulation for certification,
evaluation, and testing of closed-circuit escape respirators. The proposed regulation
would replace current certification evaluation and test requirements identified in 42
Code of Federal Regulations, part 84. The proposed regulation would enable state-
of-the-art technology for both test and performance of escape respirators. In 2009,
NIOSH held two public meetings to discuss the proposed regulation and opened a
docket to enable interested parties to provide comment. NIOSH is currently review-
ing the comments submitted to the docket and expects to submit a final rule this
fiscal year.

User Training for SCSRs.—NIOSH conducted a research project to evaluate the
effectiveness of SCSR user training programs developed by NIOSH in collaboration
with MSHA. In 2009, NIOSH worked with 11 mines and 2 mine training centers
to conduct the training effectiveness evaluation on 461 miners. NIOSH and MSHA
are now analyzing the training effectiveness evaluation and expect to complete the
analysis this year.

Testing of SCSRs.—In 2007, NIOSH redesigned the Long-Term Field Evaluation
(LTFE) Program for SCSRs to change the focus from a research program to a res-
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pirator certification audit program. The LTFE Program redesign includes a valid
sampling strategy to select SCSRs from mines for testing, uses defined evaluation
performance criteria with a documented test protocol, and incorporates a procedure
for conducting follow-through actions based on evaluation results. The redesigned
protocol was peer-reviewed and discussed at two public meetings prior to implemen-
tation. NIOSH also established an open comment docket for stakeholder comments.

In May 2009 NIOSH launched the redesigned LTFE, starting with the collection
of SCSRs from mines following a random sampling plan using the MSHA SCSR in-
ventory. As of March 2010, NIOSH had collected 259 SCSRs from 153 mines, and
had tested 173 SCSRs following the redesigned protocol. Collected and tested SCSRs
represent respirators from each of the four models currently used in mining oper-
ations. Following the new protocol and performance criteria, one respirator model
exhibited the same test failure on two respirators. The failures are under investiga-
tion to identify the cause and to determine corrective actions.

Although this hearing is focusing on disaster prevention, everyday mine workers
face a risk of injury or occupational illness. Advances in engineering and training
interventions, developed in partnership with labor, industry, and Government, have
made significant reductions to nonfatal and fatal traumatic injuries. Yet more still
needs to be done to approach a zero harm goal. NIOSH has a balanced research
portfolio to address injuries in areas including ground control, electrical safety, and
materials handling. In addition to developing solutions to specific problems, NIOSH
is examining the advantages and limitations of additional approaches such as im-
proving the safety culture and employing risk assessment methods.

Occupational exposures to noise and respirable dusts can result in unacceptable
health outcomes for workers. For example, more than 70,000 coal miners have died
with black lung disease over the past 40 years. NIOSH has a major research focus
on the development of engineering controls to reduce exposures to dusts and noise,
and has successfully developed and introduced many of these into the mines. Per-
haps the most significant event, however, is the successful implementation of the
personal dust monitor—a technology that will, for the first time ever, allow
mineworkers to know their exposure to coal dust in real time, then enabling opera-
tors to make changes to the engineering controls that can reduce miners’ exposure.
I would like to conclude by summarizing our work on this life-saving technology.

Personal Dust Monitor (PDM).—In 2006, NIOSH published an influential docu-
ment entitled, “Laboratory and Field Performance of a Continuously Measuring Per-
sonal Respirable Dust Monitor.” This document proves the personal dust monitor
(PDM) to be a mine-worthy, accurate, and reliable real-time dust monitor that can
provide miners and mine management with a powerful tool to prevent the overexpo-
sure of underground coal miners to respirable dust. The dust monitor is built into
the miner’s cap lamp system and provides real-time dust exposure data. The PDM
has the potential to be used for compliance respirable dust sampling and as an engi-
neering control tool. Significant progress has been made on advancing PDM tech-
nology into underground coal mines in the United States. Key developments are as
follows:

—NIOSH and MSHA jointly developed 30 CFR part 74—Certification of Contin-
uous Personal Dust Monitors. This regulation enables NIOSH and MSHA to
certify PDMs for use as a compliance sampler in underground coal mines. The
effective date of this regulation is June 7, 2010. NIOSH and MSHA expect to
receive soon a request from the manufacturer to certify the PDM for U.S. mine
compliance sampling.

—MSHA is modifying how coal mine dust is sampled under 30 CFR parts 70, 71,
and 90, covering, respectively, dust sampling procedures, dust control plans,
and special sampling for miners with evidence of black lung. NIOSH has been
providing significant technical assistance on the appropriate application of the
new PDM technology in underground coal mines.

—The Personal Dust Monitor Management System software package was recently
developed and tested. A June 2010 release is anticipated. This software collects,
secures, and stores PDM data in an easily accessible data base and can produce
reports in a variety of formats based on the needs of the end user.

In July 2009, the PDM commercial manufacturer, Thermo Scientific, began com-
mercial sale of the PDM. From an initial production run of 122 units, 81 were sold
to mining companies and are currently in use. Thermo Scientific has received orders
for an additional 100 units from mining companies and is building the units.
NIOSH researchers are also tracking the performance of these units around the
United States.
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CONCLUSION

In closing, NIOSH continues to work diligently to protect the safety and health
of mine workers. The most recent mine disaster underscores the relevance of past
NIOSH work and continued need for further safety and health research. NIOSH has
made significant improvements in the areas of communication and tracking, oxygen
supply, and refuge alternatives. Moreover, NIOSH’s safety and health research pro-
gram is addressing the critical areas identified by our customers and stakeholders,
and through research, development, demonstration, and diffusion activities, NIOSH
is enabling a shift to a prospective harm reduction culture in the mining industry.
I appreciate the opportunity to present NIOSH’s work to you and thank you for your
continued support. I am pleased to answer any questions you may have.

Senator HARKIN. Thank you, Dr. Howard.
Now we turn to Ms. Jordan.

STATEMENT OF MARY LU JORDAN, CHAIRMAN, FEDERAL MINE SAFE-
TY AND HEALTH REVIEW COMMISSION, WASHINGTON, DC

Ms. JORDAN. Thank you for the opportunity to testify on the
backlog currently facing the FMSHRC.

The need to eliminate this backlog has taken on even more cru-
cial significance since the tragic explosion at the Upper Big Branch
mine on April 5. All of us at the FMSHRC are profoundly saddened
by the deaths of the miners there, and our thoughts are with their
families, friends, and the surviving miners.

The FMSHRC currently has more than 16,000 pending cases at
the judge level. This is a marked departure from our historical
caseload figures. During the 4 years from fiscal year 2002 through
2005, the annual caseload ranged from approximately 1,300 to
1,500 cases. In comparison, during the subsequent 4 years, the
caseload climbed from 2,700 to more than 14,000.

Due to the backlog, the age of the cases that the FMSHRC de-
cides has increased. For example, in fiscal year 2008, 72 percent of
the cases were decided by administrative law judges within 1 year,
23 percent were decided within 1 to 2 years, and 5 percent of the
cases were more than 2 years old by the time they were issued.

So far, in fiscal year 2010, cases under 1 year of age constituted
only 20 percent of the dispositions, 62 percent were from 1 to 2
years old, and 13 percent of the decided cases were more than 2
years old. We expect this lengthening trend to continue as long as
an extensive case backlog remains.

The current backlog has significant ramifications. Several impor-
tant enforcement provisions of the MINE Act depend upon the de-
termination of an operator’s history of violations. That history is
based on violations that are final, which occurs only at the comple-
tion of the FMSHRC’s review process. Thus, if case decisions are
delayed, MSHA’s ability to effectively enforce the Act is inhibited.

We have, pursuant to our $10.3 million budget appropriation for
fiscal year 2010, added four new administrative law judges to our
previous roster of 10. We also added four new law clerks to assist
the judges. If funding remains just at this 2010 level, we predict
a case backlog of approximately 18,200 cases by the end of the fis-
cal year. The President’s 2011 budget request of $13.1 million
would allow us to add 4 more judges, for a total of 18, and would
permit us to stem the growth in the backlog.

As you know, the President has committed to reducing the back-
log. There are different ways to meet this goal. For example, imme-
diately increasing the number of administrative law judges to 26
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would cost roughly an additional $5.3 million above the fiscal year
2010 appropriation and the President’s 2011 budget. At this level,
we estimate that, assuming our current case intake level remains
constant, we could reduce the number of FMSHRC cases—number
of cases in the FMSHRC’s backlog—to less than 9,200 within 3
years.

If supplemental funding is provided, we recognize that we would
need to hire new judges quickly. Yet, at the same time, if and when
the backlog is reduced to an acceptable level, we may not need as
many judges. We have identified two methods to achieve these
goals. First, we have formally requested the Office of Personnel
Management to ask other agencies to temporarily loan administra-
tive law judges to us. Second, we plan to recruit senior administra-
tive law judges, judges who have retired from Federal service, to
work for the FMSHRC for a limited period of time.

In addition to increased staffing, we’re examining our entire case
adjudication system to determine how we can streamline proce-
dures. On April 27, the FMSHRC published an amendment to its
procedural rules. It requires the parties to submit a draft settle-
ment order with their motion, and requires almost all of these sub-
missions to be filed electronically.

Today the Federal Register published our proposed rule initi-
ating the simplified procedures process, similar to the one in effect
at the Occupational Safety and Health Review Commission. Parties
whose cases are placed in this track would be subject to mandatory
exchange of information and early prehearing conferences.

PREPARED STATEMENT

Finally, it’s important to note that both the significant increase
in the numbers of FMSHRC judges, as well as some of the changes
we are proposing in our administrative and rulemaking areas, will
impact MSHA and the SOL. We are committed to working coopera-
tively with them to ensure that adjudication under the MINE Act
may once again proceed swiftly.

Over the years, this subcommittee has played a key role in en-
suring that we receive sufficient funds to protect miner safety. I
look forward to working with you to identify the resources needed
to address the backlog. And thank you, once again, for this oppor-
tunity to testify on the issue.

[The statement follows:]

PREPARED STATEMENT OF MARY LU JORDAN

Chairman Harkin, Senator Cochran, and members of the subcommittee: Thank
you for the opportunity to testify on the case backlog currently facing the Federal
Mine Safety and Health Review Commission (FMSHRC). My name is Mary Lu Jor-
dan, and I am Chairman of the FMSHRC. On behalf of the FMSHRC, I want to
thank the subcommittee for its interest in identifying the resources needed to en-
sure the speedy adjudication of mine safety cases by eliminating the FMSHRC’s cur-
rent case backlog.

Of course the need to eliminate the backlog has taken on even more crucial sig-
nificance since the tragic explosion at the Upper Big Branch mine on April 5, 2010.
All of us at the FMSHRC are profoundly saddened by the deaths of the miners
there, and our thoughts are with their families, friends, and the surviving miners.

FMSHRC is an independent adjudicatory agency that provides administrative
trial and appellate review of legal disputes arising under the Federal Mine Safety
and Health Act of 1977 (Mine Act). The FMSHRC’s administrative law judges decide
cases at the trial level. The five-member FMSHRCprovides administrative appellate
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review. Currently, we have a full complement of commissioners, as our fifth mem-
ber, Patrick Nakamura, was sworn in at the beginning of this month.

The majority of cases that come before the FMSHRC involve civil penalties pro-
posed by the Department of Labor’s Mine Safety and Health Administration
(MSHA) to be assessed against mine operators. The FMSHRC’s administrative law
judges are responsible for deciding whether the alleged violations of the Mine Act
or a mandatory safety or health standard or regulation issued by MSHA occurred,
as well as the appropriateness of the proposed penalties. To determine the penalty,
the judges must make findings on a number of issues, including the seriousness of
the violation and the negligence of the operator. Other types of cases heard by the
FMSHRC’s administrative law judges include contests of MSHA orders to close a
mine for health or safety reasons, miners’ charges of discrimination based on their
complaints regarding health or safety, and miners’ requests for compensation after
being idled by a mine closure order.

Since the day I became Chairman of the FMSHRC, again, last August, I have
been working with my staff to address our case backlog. As of April 30 of this year,
we had a backlog of 16,580 cases. (As I mentioned previously, most of these are pen-
alty contests, although approximately 20 percent of them are contests of underlying
citations, which typically are stayed and then consolidated with the related penalty
cases). In that backlog of pending cases are 9,650 cases (58 percent) under 1 year
of age, 5,346 cases (32 percent) that are 1-2 years of age, and 1,584 cases (nearly
10 percent) older 2 years of age. This significant case backlog is a marked departure
from our historical caseload figures.

For example, during the 4 years from fiscal year 2002 through fiscal year 2005,
the annual caseload ranged from approximately 1,300 to 1,500 cases. In comparison,
during the subsequent 4 years, from fiscal year 2006 through fiscal year 2009, the
caseload climbed from approximately 2,700 to more than 14,000 cases.

A comparison of new case filings during these same two time periods is also very
instructive. From fiscal year 2002 to fiscal year 2005, the annual number of cases
filed showed only a minimal increase, going from about 2,100 to 2,400 new cases
per year. The figures after that paint a completely different picture, with case filings
going from 3,300 new cases in fiscal year 2006 up to approximately 9,200 new cases
in fiscal year 2009.

Due to the backlog, the age of cases that the FMSHRC decides has increased. For
example, in fiscal year 2008, 72 percent of the cases were decided by administrative
law judges within 1 year, 23 percent were decided within 1-2 years, and 5 percent
of the cases were more than 2 years old by the time they were issued. In fiscal year
2010 (as of April 30), cases under 1 year of age constituted 25 percent of decided
Commission cases, 62 percent were from 1-2 years old, and 13 percent of decided
cases were older than 2 years. We expect this lengthening trend to continue as long
as an extensive case backlog remains. The attached graph shows the dramatic in-
crease in the average number of days it took our judges to dispose of cases between
fiscal year 2001 and the first 7 months of fiscal year 2010.
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Moreover, our judges’ dockets have increased dramatically. We assigned more
cases, which moved the bulk of the backlogged cases to our judges’ desks. From fis-
cal year 2004 to fiscal year 2008, each judge’s docket averaged 176 cases. That num-
ber jumped to 366 cases in fiscal year 2009. As of April 30, 2010 (before our new
judges were hired), the number of cases assigned to each judge was, on average,
601.

The FMSHRC’s current case backlog has significant ramifications. When Congress
passed the Mine Act, it expressed concern that the penalty provisions of the Act can-
not operate as an effective deterrent if there is an unduly long period of time be-
tween the violation and the payment of a penalty. The legislative history of the
Mine Act emphasizes that “. . . [t]lo be effective and to induce compliance, civil pen-
alties, once proposed, must be assessed and collected with reasonable promptness
and efficiency.” S. Rep. No. 95-181, at 43 (1977), reprinted in Senate Subcomm. on
Labor, Comm. on Human Res., Legislative History of the Federal Mine Safety and
Health Act of 1977, at 631 (1978).

Furthermore, an issue frequently raised since the explosion in West Virginia is
that several important enforcement provisions of the Mine Act depend upon a deter-
mination of an operator’s history of violations. Penalties are calculated based, in
part, on the operator’s history of violations. Moreover, MSHA’s ability to issue a
withdrawal order because of a pattern of violations under section 105(e) of the Mine
Act is not applicable under MSHA’s regulations, 30 CFR 104.3(b), until a violation
becomes “final” which occurs only at the completion of the FMSHRC’s review proc-
ess. Thus, if case decisions are delayed, MSHA’s ability to effectively enforce the act
is inhibited.

In addition, Congress intended that the case processing mechanism operate effi-
ciently so that operators who dispute MSHA’s interpretation of a standard may ob-
tain a speedy resolution. With a large and growing backlog of cases at the
FMSHRC, operators often do not know in a timely manner whether their practices
comply with mandatory safety or health standards or violate them.

Today, I want to update you on steps we have taken to reduce this backlog, and
on the work that remains to be done. Mindful of the recent mine disaster, we are
determined to speed up our case processing to afford prompt, effective adjudication
to the parties who appear before us.

In terms of our actions to date, we have, pursuant to our $10.358 million budget
appropriation for fiscal year 2010, added 4 new administrative law judges to our
previous roster of 10 judges. Three have already joined the FMSHRC and the fourth
will arrive next week. Under that appropriation, we also added four new law clerks
to our current staff of five clerks to assist our judges.
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If our funding remains at this level with this staffing (14 judges, 9 law clerks,
and 9 legal assistants) for the rest of fiscal year 2010, we project a case backlog of
approximately 18,200 cases by the end of this fiscal year. Thus, this level of funding
would permit the backlog to grow. However, the President’s 2011 budget request of
$13.105 million, representing a 27 percent increase over our fiscal year 2010 appro-
priation, would stem the growth in the backlog, once the new judges are trained and
gain experience under the Mine Act. We would be able to add four more judges,
which would bring our total to 18. We also could hire nine additional law clerks so
that each judge would have the assistance of a law clerk, and each judge would
share an administrative assistant with another judge.

As you know, the President has committed to reducing the backlog. There are dif-
ferent ways to meet this goal. For example, immediately increasing the number of
administrative law judges to 26 would cost roughly an additional $5.3 million above
the fiscal year 2010 appropriation and the President’s 2011 budget. At this level,
we estimate that, assuming our current case intake levels remain constant, we could
reduce the number of cases in the FMSHRC’s backlog to less than 9,200 within 3
years. Additionally, policy and process changes under consideration by the Commis-
sion—some of which I will discuss later—could allow us to more quickly reduce the
backlog and case processing time.

If supplemental funding is provided, we recognize that we would need to hire new
judges quickly. Yet at the same time, if and when the backlog is reduced to an ac-
ceptable level, we may not need as many judges. We have identified two methods
to achieve these goals: first, we have formally requested the Office of Personnel
Management to ask other agencies to temporarily loan administrative law judges to
us. As of right now, the Office of Personnel Management has approved three judges
who could work for us on a temporary and intermittent basis. Second, we would re-
cruit senior administrative law judges—judges who have retired from Federal serv-
ice—to work for the FMSHRC for a limited period of time.

In addition, we are mindful of the training needs of new judges, particularly those
with no Mine Act experience. To that end, we have initiated a training program in
which our senior judges assist the newly hired judges in learning about FMSHRC
case adjudication and procedures. Also, by expanding the number of law clerks, we
will provide additional support for our judges.

But more resources are only part of the answer. In addition to increased staffing,
we are continuing to examine our entire case adjudication system to determine how
we can streamline procedures via administrative and rulemaking changes.

For instance, because more than 90 percent of FMSHRC cases are ultimately set-
tled, we have looked at ways to make that process more efficient, as much of the
FMSHRC’s resources are used to process settlement motions and issue orders ap-
proving settlement. Until recently, the parties filed a motion to approve settlement,
but the FMSHRC’s judges drafted the settlement order in each settled case. On
April 27, 2010, the FMSHRC published an amendment to its procedural rules re-
quiring the parties to submit a draft settlement order with their motion to approve
settlement. 75 Fed. Reg. 21987. Furthermore, the rule requires almost all of these
submissions to be filed electronically. These changes should reduce the resources ex-
pended by the FMSHRC judges in resolving settlement motions.

We are also initiating a “simplified procedures” process similar to the one in effect
at the Occupational Safety and Health Review Commission. The rules for cases
placed on this track, which would be the simpler cases the FMSHRC receives, would
provide for mandatory early disclosure of information and documents by the parties,
and early prehearing conferences with a judge. Additionally, discovery and post-trial
briefs would be severely limited, and interlocutory review is abolished. We sub-
mitted this proposed rule to the Federal Register on May 11, 2010 for notice and
comment.

In fiscal year 2008, the FMSHRC instituted a new electronic case tracking sys-
tem, which allows us to more efficiently track the various stages of each case that
we receive. Another ongoing project involves the electronic filing of cases and case
documents. The FMSHRC is currently reviewing requirements for the electronic fil-
ing process to determine the best approach for implementing such a system. One
of our commissioners is currently leading the project team working on this endeav-
or. The team’s initial work has been to visit and survey other adjudicative agencies
which have electronic filing systems in place in order to gather information about
how long it would take to institute such a system and the costs involved.

Finally, it is important to note that both a significant increase in the number of
FMSHRC judges (with the concomitant increase in the number of cases decided) and
some of the changes we are proposing in our administrative and rulemaking arenas
will impact MSHA and the Office of the Solicitor. We are committed to working co-
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operatively with them to ensure that adjudication under the Mine Act may, once
again, proceed swiftly.

We will continue to explore modifications to our procedural rules and case man-
agement procedures that might enable cases to move more quickly through the
FMSHRC. We are committed to examining any and all ideas that can assist in adju-
dicating cases more rapidly.

Over the years this subcommittee has played a key role in ensuring that we re-
ceive sufficient funds to protect miner safety. I look forward to working with you
to remedy the problem of our case backlog and in identifying the resources needed
to address it and thank you once again for this opportunity to testify on this issue.

Senator HARKIN. Thank you very much, Ms. Jordan.

Well, I note that the first bells have rung for the vote. I will wait
until the second set well, a little bit before I recess.

I did want to, thank you all for your testimonies and for all of
the good work that you all do in your various capacities.

But, I want to get to the heart of something here, Mr. Main and
Ms. Smith. It just seems to me, from all I have read and the info
that our committee’s looked at, that, under the current system,
there seems to be every incentive for an operator to challenge just
about every citation issued. They can take advantage of the long
delays, put off paying any fines well into the future. Often these
fines are substantially reduced, as a result of the contest process,
even when the violations are fully supported by the evidence.

So, what can we do? What would you suggest to this sub-
committee that we have to do, legislatively? Now, we can put addi-
tional money into hiring more judges, but I'm not certain that’s
going to do the job. They're just going to have more cases filed. I
have two questions.

One question, Mr. Main, for you. We saw the increase in the
number of citations in the last few years, and the backlog. Why is
that happening? Why are we getting more and more citations? I
thought mines were getting safer. I thought we had new tech-
nologies. And yet, it seems we’re getting more violations, more cita-
tions.

And, Ms. Smith, if you could follow up on that, what should we
do here to break that trend, rather than just hiring more judges?
Is there something, legislatively, that we need to do?

So, Mr. Main, why this huge increase in citations?

Mr. MAIN. Thank you, Mr. Chairman.

When I became the Assistant Secretary in October, that was a
question that I raised, myself, and started looking into the history
of the application of the MINE Act. And if you look at the progress
of enforcement following the new MINER Act and other regulations
and other activity that took place, which was the funding of addi-
tional inspectors that increased, I think, increases by about 20 per-
cent of the number of inspectors on the ground, I think that had
some impact with the additional inspections that took place.

But, I also was really bothered by the fact that, you know, there
was an increase of violations being cited. And I took a look at the
a benchmark, to try to figure out why, because I heard the con-
cerns about consistency and, you know, the new inspections and or
new inspectors. I took a look at the statistics to see, are we citing
actual violations? And what I found was that, on an average in
2008, 2009, it’s about 175,000 violations were issued to the mining
industry. And less than one half of 1 percent, in the last year I
looked at, of the violations that were issued were vacated, which
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is almost nothing. So, that meant that, basically, at least what had
been through that process, those violations were violations.

And I think, before we get into the type of violations, we have
to stop there and say, “We've got a problem here. And what we
need to do is have the mining industry take ownership of these
mines, beef up their safety departments, get in there and start in-
specting these mines and correcting these conditions.”

And if you fast forward to the Upper Big Branch mine, with the
number of violations that we were finding in the Upper Big Branch
mine last year, I think that was the solution to the problem was
for the mine operator to hire up their safety staff and get in there
and get these violations cleaned up.

ISS, I'm bothered by the number, and I think the number’s pretty
solid.

Senator HARKIN. Before I turn to you, Ms. Smith, then, obvi-
ously, there are some mines that are very safe?

Mr. MAIN. Yes.

Senator HARKIN. Hardly ever get violations, hardly ever have
any accidents. Well, I hate to get in the position of saying, “A coal
mine is a coal mine is coal mine.” Obviously, they differ, in terms
of shaft sizes and depths and horizontal runs and a lot of different
factors that go into that. But, you would think that we would have
some standards based upon the success of certain mines, and make
that applicable to all the mines.

Mr. MAIN. I believe that mines that have a better safety manage-
ment program have a better safety culture, have a better safety
record. And believe that mines that lack those, don’t. If we look at
Upper Big Branch last year we find that it had 48 unwarrantable
failure orders issued—the most in the country. There are mines
that operated last year with no unwarrantable failure violations
issued. So, I think that you have to question the safety manage-
ment programs that are in some of these mines.

Senator HARKIN. Okay. So, Ms. Smith, what should we be doing,
what can we do?

Ms. SMITH. Well, Senator, I think that the answer to your ques-
tion is a combination of administrative, regulatory, and legislative
fixes. And on the legislative side, what we have to do is, basically,
remove the penalties, I mean the incentives, to contest the pen-
alties and the citations.

One of the things that we would propose is prejudgment interest,
because some operators will contest because they want the time
value of money, and it delays the payment of the money; we need
to reduce that. Some operators will contest because it delays the
final order.

And the history of a mine operator’s citations is relevant to a
number of things. It’s relevant to the future penalties, because
that’s one of the things that go into the penalties. It’s also relevant
to pattern of violations. So, we have to look at the final order issue
and see if we can take away that incentive.

So, I think, ultimately, it’s taking away the incentives to contest
that will help reduce it, and those are two legislative things.

But, again, they have to be done along with regulatory fixes,
along with administrative fixes. There is just no silver bullet to fix
this backlog problem.
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Senator HARKIN. Well, we probably thought, when we passed the
MINER Act, that we had taken care of a lot of this stuff. And now
it just keeps happening, and even worse.

Ms. SMITH. I think that, you know, this is something about the
law of unintended consequences. We're now going to get a second
chance to look at that and try to fix that.

Senator HARKIN. Well, I can guarantee you, we are going to take
a look at it. And we are going to do something to fix it. We just
need to know, from the experts, just what course of action you
think we ought to take.

Now, I see we’re on the second bell, so—Dr. Howard, Ms. Jor-
dan—I'm going to recess the subcommittee now, and go over and
vote. And I will return, hopefully within the next 10 to 15 minutes.

We'll stand in recess for just a few minutes.

The subcommittee will resume its sitting.

We have been joined by the individual that I have admired so
much for his leadership in so many areas, especially this Appro-
priations Committee, and his leadership in fighting so hard for our
miners in this country. I can say this without any hesitation what-
soever. No one has done more for miners in this country than Sen-
ator Robert C. Byrd, of West Virginia. No one. And it’s just an
honor to have him here today, because I know how deeply Senator
Byrd cares about his people in West Virginia, and how he cares
about miners everywhere. I've often said that I have such a great
affinity for him because we both have coal miner’s blood in our
veins, and we care very deeply about it.

And so, it’s just a great honor to have you here, Senator Byrd.
And I will yield to you for whatever statement and questions you
might have for this panel.

STATEMENT OF SENATOR ROBERT C. BYRD

Senator BYRD. Thank you, Mr. Chairman.

I very much appreciate your holding this hearing. You and your
staff, Senator, have been very gracious in accommodating my re-
quest for supplemental funding and for this oversight hearing in
the wake of the terrible tragedy that took the lives of 29 coal min-
ers in the coal fields of southern West Virginia.

Nearly 2 months after that horrific explosion, I am perplexed—
let me spell that—P-E-R-P-L-E-X-E-D—perplexed as to how such a
tragedy on such a scale could happen, given the significant in-
creases in funding and in manpower for the MSHA that have been
provided by this subcommittee.

Congress has authorized the most aggressive miner protection
laws in the history of the world—history of the universe. But, such
laws aren’t worth a dime if the enforcement agency is not vigorous
about demanding safety in the mines.

These laws are also jeopardized when the miners themselves are
not incorporated into the heart of the inspection and enforcement
process, as Congress intended for them to be. Now’s the time—long
past the time—to cast off the fears, the cronyism, and other encum-
brances that have shackled coal miners and MSHA in the past.

Assistant Secretary Main and his team at the MSHA still have
much to explain regarding this tragedy at Upper Big Branch that
happened on their watch their watch. I don’t believe it was because
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of a lack of funding. I don’t believe that MSHA lacked—L-A-C-K-
E-D—Ilacked enforcement authorities. I don’t believe that.

Massey Energy officials, who bear the ultimate, final responsi-
bility for the health and safety of their workers, still have much to
explain to the country and to the families of the miners who per-
ished. I cannot fathom how an American business could practice
such disgraceful health and safety policies while at the same time
boasting about its commitment to safety of its workers. I can’t un-
derstand that.

The Upper Big Branch mine had an alarming record of with-
drawal orders. Now, where on Earth—where was the commensu-
rate effort to improve safety and health? Where was it?

Presently, there are several ongoing investigations, including an
ongoing criminal investigation an ongoing criminal investigation.
Perhaps, so just maybe these will provide some solace and comfort
to the families who are looking for accountability.

PREPARED STATEMENT

Let us also hope that his hearing will provide information on the
Government and company officials who should be held accountable
and lead us to some additional steps that may be taken to avoid
such horrific, such terrible loss of life in the future.

[The statement follows:]

PREPARED STATEMENT OF SENATOR ROBERT C. BYRD

Mr. Chairman, I very much appreciate your holding this hearing. You and your
staff have been very gracious in accommodating my requests for supplemental fund-
ing and for this oversight hearing, in the wake of the terrible tragedy that took the
lives of 29 miners in the coal fields of southern West Virginia.

Nearly 2 months after that horrific explosion, I am perplexed as to how such a
tragedy, on such a scale, could happen, given the significant increases in funding
and manpower for the Mine Safety and Health Administration (MSHA), which have
been provided by this subcommittee.

In recent weeks, MSHA has announced so-called inspection blitzes. MSHA has an-
nounced new rules concerning preshift examinations and pattern violators, and has
displayed a new-found willingness to use injunctive relief to close dangerous mines.
It is tragic that miners had to perish in order to precipitate such enforcement. The
Congress has authorized the most aggressive miner protection laws in the history
of the world, but such laws are useless if the enforcement agency is not vigorous
about demanding safety in the mines.

These laws are also jeopardized when the miners themselves are not incorporated
into the heart of the inspection and enforcement process—as Congress has intended
them to be. Now is the time—in fact, long past the time—to cast off the fears, cro-
nyism, and other encumbrances that have shackled coal miners and MSHA in the
past.

Assistant Secretary Main, and his team at MSHA, still have much to explain re-
garding this tragedy at Upper Big Branch (UBB) mine, which happened on their
watch. I do not believe it was because of a lack of funding. I do not believe that
MSHA lacked enforcement authorities.

Massey Energy officials, who bear the ultimate responsibility for the health and
safety of their workers, still have much to explain to the country and to the families
of the miners who perished.

I cannot fathom how an American business could practice such disgraceful health
and safety policies while simultaneously boasting about its commitment to the safe-
ty of its workers.

The UBB mine had an alarming record of withdrawal orders—where was the com-
mensurate effort to improve safety and health?

Presently there are several ongoing investigations, including an ongoing criminal
investigation. Perhaps these will provide some solace to the families who are looking
for accountability. Let us also hope that this hearing will provide information on the
Government and company officials who should be held accountable, and lead us to
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some additional steps which may be taken to avoid such horrific loss of life in the
future.

Senator HARKIN. Senator Byrd, thank you very much for a very
Erofound statement, one that really gets to the nub of why we’re

ere.

I had opened with some questions earlier, for Mr. Main and Ms.
Smith. If you want to pose some questions, Mr. Chairman, I would
yield to you for any questions you might have for Mr. Main.

Senator BYRD. Thank you, Mr. Chairman.

Yes, my first question is addressed to Assistant Secretary Main—
M-A-I-N. Given the disturbing safety record—and I mean dis-
turbing safety record—and the reputation of this particular mine,
why oh, why, oh, why did MSHA wait until after the tragedy to
launch an inspection blitz at coal mines with a history I mean, a
history of pattern violations?

Senator HARKIN. Mr. Main.

Mr. MAIN. Senator, that’s a fair question, I think, from this body.
I think, for those to understand why we did the blitzes we did is
to make sure darn sure we had no other Big Branches that existed.

Senator BYRD. Can you understand him?

Senator HARKIN. I'm trying to listen.

Say that again, Mr. Main.

Mr. MAIN. I think that is a very fair question to be asked of us.
And I can report why we did what we did, in terms of the blitzes,
to make sure there were no other Upper Big Branches that existed
with regard to conditions that pose those kind of threats.

Senator HARKIN. Again, let me just emphasize. Senator Byrd’s
question asked, Why did you wait until after this tragedy to launch
this blitz of inspections, especially in a mine that had a pattern
and a history of violations?

Mr. MAIN. As we examine what we did, we’re going to take a
look, to figure out what we did or didn’t do. I think that what was
happening on the ground in West Virginia with the enforcement
folks that were there, they were using the tools that they had been
using constantly over the years, and a tool that has been somewhat
useful, to a great degree, to help fix some of these problems; that’s
the 104(d) closure orders. And as the record reflects, that mine did
receive the most closure orders of any mine in the United States
last year. And, you know, there’s a question, I think, on all of our
minds, you know, What else could we have done there?

In retrospect, you know, I think that the—there would have been
more enforcement tools that were used, without anybody’s—with-
out any question, at that mine. And having learned the lessons
that we have from that experience, we don’t want to do anything
to ever repeat them again. And I think that we’re struggling right
now to figure out what tools we can grab out of the toolbag and
create. And one of those is this 108 closure order—injunctive order
that we'’re looking at to move forward. It’s been in the MINE Act,
Ihthink, since 1969, and never used—and trying to find tools like
that.

We had the pattern of violations that—when we looked at it, it
was basically a broken system. That law was passed by Congress
after Scotia, in 1977. There hasn’t been one single mine ever put
on the pattern of violations, except for one mine, for a short period
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of time—and went to court and got off. That signals that we have
shortcomings.

Senator BYRD. Mr. Main.

Mr. MAIN. Yes, sir.

Senator BYRD. Why did MSHA wait until after the tragedy to
launch an inspection blitz at mines that had a history of pattern
violations?

Mr. MAIN. Senator, the only thing I can say is that the agency
didn’t do it. That’s something we have to take a look at and figure
out—you know, that’s something we’ll look at and try to figure out
what we did or didn’t do.

Senator BYRD. Assistant Secretary Main and Solicitor Smith,
aside from the health and safety laws, what unconventional rem-
edies exist to deal with a rogue—R-O-G-U-E—rogue mining com-
pany that has a reputation for flouting in other words, waving its
nose at the law? You want to answer that?

Ms. SMITH. Senator, I would suggest that the criminal laws may
be where your answer lies. And I know that we have been looking
very carefully, and working with the U.S. Attorney, to see what can
happen in that regard. Aside from the health and safety laws that
%fou mentioned, I think that we really do have to look at the penal
aw.

Senator BYRD. Mr. Main, I'd like to get your comment on that.
Why—Ilet me ask you again—why—aside from the health and safe-
ty laws, what unconventional remedies exist to deal with a rogue
mining company that has a reputation for flouting the law?

Mr. MAIN. In terms of dealing with a rogue operator and using
the tools that we have at our disposal as a Federal agency, you
know, there are tools that we are constantly developing, now, to do
that. One is these blitz inspections. We're looking at—and I don’t
know if you'd call it “unconventional,” but it’s never been used be-
fore but—injunctive relief to go after and shut down mines that
have records like Upper Big Branch, that we will be shortly pro-
ceeding in court with. We are looking at ratcheting up all the cur-
rent tools that we have in our toolbag, to use those more effec-
tively.

I'll tell you a little story that’s bothersome here. In the midst of
the Upper Big Branch tragedy, we had calls from miners from
three mines that got, apparently—I wouldn’t say “miners,” they
were anonymous calls; I should clarify that—they got so fed up
with the conditions that they were working in that they called
MSHA. Two of them came in on March 25. One came in after
Upper Big Branch. And miners complained about illegal practices,
illegal mining systems, illegal ventilation, and coal dust in the
mines that wasn’t taken care of. We sent inspectors to those mines
on the afternoon shift. And people should expect a bit more of this.
About 8 o’clock in the evening, we went to two of the mines, cap-
tured the phones, went underground, and found illegal conditions
that are unbelievable in the 21st century.

We are changing our tactics. We figure that some of these compa-
nies have us figured out pretty well, and we’ve got to change our
tactics and do things unconventionally, to be able to go in and
catch these mines when they’re violating the law. This was a
Massey these were three Massey Energy mines. And these were
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three Massey Energy mines where the conduct that we found could
not be considered any more that outlawish.

We have to change the way we do business. We have to get some
new standards in place. We have to go after those who are oper-
ating like this. That’s the reason subpoena power, in terms of
something we’re pursuing, is important. We have to give these min-
ers a voice. Some of them are scared to death to speak out about
conditions theyre stuck in. Having tools like that, we believe, are
necessary to fix this problem.

And I would point out, Mr. Chairman—I don’t know if I did—one
of these complaints occurred after the Upper Big Branch disaster.

Senator HARKIN. I will have a follow-up question, after the
Chairman finishes, regarding why miners can’t feel more free, as
whistleblowers, to make these kind of calls.

Senator BYRD. In his testimony, Mr. Secretary, Mr. Blankenship
states that MSHA certified the Upper Big Branch mine to be in
good condition—quote/unquote, “good condition”—prior to the April
5 explosion. Mr. Blankenship says, “MSHA officials forced—F-O-R-
C-E-D—forced Massey engineers to accept an unsafe ventilation
plan, and suggests that MSHA is trying to cover up its mistake in
a secret investigation. Now, this sounds like someone is trying to
blame your agency for the death of 29 miners. How do you re-
spond?

Mr. MAIN. Thank you, Senator.

The first thing I'm going to say is that MSHA does not run—or
did not run—the Upper Big Branch mine; Massey Energy did. They
designed it. They hired the people. They conducted whatever ex-
aminations that they decided to conduct, whether that was in com-
pliance with the law or not. But, they were the ones that operated
the mine.

With regard to us declaring this mine—certifying this mine as
safe or good, MSHA does not certify mines as safe or good. So, I
have no clue what the basis of that argument is. There is no doubt
in my mind that the conditions in that mine were not good. And
both our agency and others who take a look at this would take
great issue with.

As far as the ventilation plan is concerned, MSHA doesn’t design
ventilation plans for mines. The process is that the mine operator
drafts the plan, submits it to MSHA for approval. MSHA approves
or disapproves the plan.

And let me comment on that statement about the conditions,
starting back in September, where MSHA had some so called “in-
fluence” over the crafting of Upper Big Branch’s ventilation plan.
I want to walk through just a few issues that happened, to help
set the record straight here, and give some understanding of what
we're talking about.

On September 1, 2009, an inspector went into the Upper Big
Branch mine, went back into the longwall area and found that the
company was in the midst of a major air change. Under the law,
when you make a major air change, you evacuate all the miners
out of the mine. In this case, they had miners working on the
longwall and other sections of the mine. The inspector also found
that the air was reversed on this brandnew longwall that they were
putting into place. That meant it was going in the wrong direction
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and was not being ventilated. There was an airshaft that was put
in on the back side of that longwall that was delivering about
400,000 cubic feet of air, but for some reason, the mining company
couldn’t figure out how to make that air work to ventilate that
longwall face. This was a mine that was not being operated legally,
endangering miners and—I would say, gravely endangering miners
in functioning that way. And the inspector did what the inspector
should have done: issued a closure order on the mine and ordered
every miner out of that mine until they fixed it.

Under our process, MSHA has the tools; they find a violation,
they issue the appropriate enforcement action. And whether that is
a citation or a withdrawn order, MSHA orders the violation it to
be corrected. The company decides how theyre going to correct it,
MSHA does not. But, they have to correct it to satisfy the order.

In January 2010, MSHA goes back into the same longwall and
finds that the headgate entry that ventilate not only this longwall,
but a return off of another section, had deteriorated to the point
it wasn’t travelable. The reason it deteriorated is, the company
didn’t maintain the entry. It’s that simple. And what happened
was, the air course that was coming off of a second section that was
required by law to be traveled, couldn’t be traveled. MSHA issued,
appropriately, an order on that mine, and ordered the mine to
cease that activity until the conditions were fixed.

This again placed the miners in grave danger in this mine, in my
opinion. The mine operator was required to fix it. And the mine op-
erator had to come up with its own options to fix the problem.

But, these are the kind of conditions that we’re finding. It’'s—and
if the—if Massey or any other company asked MSHA to back off
of an enforcement action because they don’t like it, MSHA’s not
going to do that; we’re going to enforce the law.

Senator HARKIN. Mr. Main, we’ll have Mr. Blankenship on the
next panel. I'm sure we’ll get into that. I ask you to stay here dur-
ing that period of time, after this panel is done to try to get to the
bottom of this.

I want to recognize Senator Murray.

Mr. MAIN. Okay.

Senator MURRAY. Mr. Chairman, thank you very much for hav-
ing this hearing. I appreciate it.

And, Ms. Smith, if I could start with you. You noted, in your tes-
timony, that changes to pattern of violations process may be nec-
essary to make it more useful as a tool to address problem behavior
in a more timely way. I wanted to ask you if you believe that mine
operators have taken advantage of the current pattern of violations
process.

Ms. SmiTH. Well, I think that one of the incentives for the incred-
ibly high increase in the contest rate we've seen is that under the
current pattern of violation standards, until there is a final order,
a violation doesn’t count against a pattern of violations. And we
have seen, you know, a number of operators have avoided a pattern
of violations because they have orders that are not final.

Senator MURRAY. So, is there something we can do to change it
so that this is taken seriously by mine operators?

Ms. SmitH. MSHA is proposing regulatory changes, and we are
working with the subcommittee to look at statutory changes, also.
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Senator MURRAY. Okay. I look forward to seeing those.

Ms. Jordan, in your testimony, you said that in 2008 your case
backlog increased by 72 percent, and that, in fiscal year 2010, cases
under 1 year of age constituted 25 percent of all cases decided by
the FMSHRC; 62 percent were 1 to 2 years old; and 13 percent of
decided cases were more than 2 years old. Is there pressure on ad-
ministrative law judges to close cases, due to the backlog?

Ms. JORDAN. Well, our judges—our productivity—we do keep
records of how many cases are disposed of. I think that the judges
are aware of the backlog, and I—the judges are very hard working
and conscientious. I don’t think there’s pressure to not do a thor-
ough job with what they need to do. But, they’re you know, it’s sort
of balancing that those factors. There’s a backlog, but—and
judges—we are taking steps to, you know, bring on assistants for
the judges, clerks, and, of course, bringing on more judges.

Senator MURRAY. But, people are looking whether you have a
backlog or not. And——

Ms. JORDAN. Right. We also recently implemented a procedural
change that would help speed things along and make it smoother
for the judges. The majority of the cases get disposed of by means
of settlement. The parties reach a settlement and they file a motion
to approve the settlement with the FMSHRC.

Senator MURRAY. So, over time, I would assume that means
fewer fines?

Ms. JORDAN. That—no, not necessarily. I mean, it—the parties
reach a settlement and they file it with the FMSHRC. The
FMSHRC judges review that settlement, and they are free to ac-
cept it or reject it. If they feel that it doesn’t comply with the statu-
tory criteria or if there’s a departure from the amount of settlement
that was originally proposed, the judge may, and sometimes does,
ask—rejects the settlement and asks for an explanation, “Why has
the Secretary accepted—you know, if they initially proposed a cer-
tain amount and now theyre settling the case at a different
amount, what explains that difference?” and then has required the
parties to come forward and explain that.

We recently—until recently, our judges, though, has to draft the
order that got issued, approving that settlement. And we've elimi-
nated that step. We’ve now required the parties to file a draft order
with their motion, and to do that electronically. And we hope that,
you know, that change will help expedite some of these cases, too.

Senator MURRAY. Okay.

Mr. Main, Mr. Blankenship is known to believe that Massey En-
ergy mines have been disproportionately targeted for mine inspec-
tions and MHSA citations. Does MHSA disproportionately target
mines or issue citation frivolously?

Mr. MAIN. Senator, I don’t think so. And I think that whenever
you look at some of the conditions that are being cited and I just
gave the recent example of three mines from which we have re-
ceived anonymous complaints MSHA went in on the afternoon
shift, captured the phones so they couldn’t call underground, and
found the kind of conditions described in the complaint. Those are
the kind of things that mean that we have to spend more time at
mines like that.
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Senator MURRAY. What kind of violations have you found at
Upper Big Branch?

Mr. MAIN. You know, I think there have been a range of viola-
tions. Of the ones we’ve talked about probably the most have been
on the ventilation standards. Two of them I just talked about,
which was finding the mine inadequately ventilated during inspec-
tions. There have been violations over combustible materials, which
is coal that could cause fires and coal dust that could cause explo-
sions. I think one of the things that we’re concerned about, in this
particular case, was excess coal dust in this mine—and we'’re going
to check that out, as part of the investigation. But, these are the
kind of conditions you worry about.

Senator MURRAY. Okay. Well, Mr. Blankenship said in his testi-
mony that the changes recommended in the violation plan made
the mine less safe. Can you speak to us about why the Upper Big
Branch was made to update its ventilation system? You talked
through that a minute ago. I was trying to follow it. If you could
do that again.

Mr. MAIN. Yes, Senator. I—from—I'm going to say this in the
context that we're still in the process of doing the investigation of
the mine, and it’s going to be some time before we get all these
facts together.

But, in terms of some critical issues that I have looked at, in
terms of some of the paper that was issued at the mine, to try to
get a handle on that, we found that on September 1, for example,
when an inspector went into the mine and found that they were
making a major air change, with miners underground; you don’t do
that. That’s a violation of the law that exposes miners to dangers,
when you're moving air around. They found that in the section
the—one group of miners was working the air actually reversed, it
wasn’t going in its proper direction.

Senator MURRAY. So, the ventilation wasn’t working correctly.

Mr. MaIN. It was not working. I think, to the extent that—in
that case, if it’s going the wrong direction, it is just absolutely not
working.

And those are the kind of things that I think tend to make the
agency concerned. And when you find that kind of attitude about
safety, MSHA is going to be spending more time there.

And I think if you look, historically, at that mine, the inspection
time was doubled from 2007 to 2009. I wasn’t here as Assistant
Secretary at the time, but I think when looking back, there was a
reason for that. And the conditions we cited were reflecting a rea-
son the agency needed to be in there more.

Senator MURRAY. Okay. All right. Thank you very much.

And thank you, Mr. Chairman.

Senator HARKIN. Thank you, I just had one follow-up for Ms. Jor-
dan. As you know, we just passed out of this subcommittee, last
week, a supplemental appropriations bill. In that there is $3.8 mil-
lion in funding for the FMSHRC. Now, I know that bill still has
to pass the Senate. We hope to do that next week. Then we will
get together with the House. But, sometime, probably within the
next few weeks, that bill will be law. I think I can assure you that
the money will be there.



37

My point in bringing this up is that it seems to me there may
be two ways that you can approach using this money. You can hire
fewer staff and stretch it out for a longer period of time, or can hire
more staff right now and hope that there’ll be more money later on.
I would hope that you would pursue the second course of action.
You need personnel now. We are committed to making sure that
the FMSHRC gets the funding that it needs. And we’ll work to re-
tain this funding in fiscal year 2011, by going somewhat over the
President’s request. So, I hope I've made myself clear on that.

Ms. JORDAN. You have. Thank you, Senator.

We, I agree with that approach. That, and we’ve been looking at
just such an approach that would give us the flexibility, you know,
to be aggressive in bringing on as much staff as we can.

Senator HARKIN. Very quickly, Dr. Howard, can you tell me,
what’s happened to the Lake Lynn experimental mine and why it
hasn’t been reopened.

Dr. HOwARD. Yes, Senator. I can answer the first part of the
question. The Lake Lynn experimental mine, as you know, is an
international research for safety and health. And certainly in terms
of dust and gas explosion research, there really is no other labora-
tory in the world that can do that kind of research, in addition to
in-mine rescue equipment research and ventilation studies, et
cetera. So, every day that goes by without us having access to that
mine is a day that we certainly are upset about.

The Centers for Disease Control and Prevention and the Depart-
ment of Health and Human Services are doing the best job they
can, in terms of real property acquisition of the mine. As you know,
there was a roof fall, recently, that blocked the entrance. We've
been trying to work through that issue.

We'd like to express our appreciation to you and the rest of the
subcommittee for the interest in reopening that mine. It's a dif-
ficult property acquisition. 'm not an expert in buildings and facili-
ties in the Government, but it’s not your usual surface acquisition.

We hope that we can activate the standstill agreement and re-
open the lease of the mine and get back in there, perhaps excavate
another portal, so that we can work around the area that the roof
has fallen.

Senator HARKIN. Well, I believe we have information on what it
would cost to do that. But, you might want to follow up and give
us an up-to-date estimate on what is required to reopen that mine.

Dr. Howarp. Will do.

Senator HARKIN. I thank you very much.

I thank this entire panel. Thank you all very much, for being
here. Thank you for your testimony and you can all be dismissed.

We'll call our second panel up.

Senator HARKIN. We welcome our second panel.

Mr. Don L. Blankenship has served as the chairman, president,
and chief executive officer of the Massey Energy Company, since
November of 2000. He joined a Massey subsidiary in 1982, earned
his accounting degree from Marshall University in Huntington,
West Virginia.

Our second panel witness is Mr. Cecil E. Roberts. He served as
president of the UMWA for the past 12 years. Prior to serving as
president of the UMWA, Mr. Roberts spent 13 years as vice presi-
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dent. Mr. Roberts received his degree from West Virginia Technical
College in 1987, and, of course, has testified before this sub-
committee several times over the years. And we welcome you back
here to this subcommittee.

Mr. Blankenship and Mr. Roberts, your testimony will be made
a part of the record in its entirety. And if you could sum up the
main points in 5 or 7 minutes or so, we would sure appreciate it,
so we could get into a discussion.

Mr. Blankenship, we’ll start with you. Welcome, again, to the
subcommittee. And please proceed.

STATEMENT OF DON L. BLANKENSHIP, CHAIRMAN AND CEO, MASSEY
ENERGY COMPANY, RICHMOND, VIRGINIA

Mr. BLANKENSHIP. Thank you, Mr. Chairman. I appreciate the
opportunity to appear before the subcommittee this afternoon and
to discuss the Upper Big Branch accident.

No words can adequately describe the tragedy of April 5. I vis-
ited, personally, despite media reports, with most of the wives, chil-
dren, parents, and family members of Massey who lost their lives.
In these meetings, I extended to them my deepest sympathies and
committed to do whatever I needed to do to attend to their needs,
the needs of their—those who had lost their loved ones. I person-
ally heard their expressions of grief and saw, in the eyes, unspeak-
able sorrow that they had. It’s too late to bring back those that we
lost, but we must do everything we can to find out what happened
and to do our best to keep it from happening again.

Massey strongly supports the principle that the investigation at
Upper Big Branch must be independent, honest, and aggressive.
Transparency is an important element of the process.

Senator BYRD. Mr. Blankenship, would you speak a little louder?

Mr. BLANKENSHIP. Yes, sir.

Senator BYRD. And clearly, into the microphone.

Mr. BLANKENSHIP. I will pull it up here and try to help that.

What I was saying is, that transparency is an important element
of the process of the investigation. Massey Energy has joined with
other stakeholders, including UMWA, in calling on MSHA to con-
duct this investigation through a public hearing, rather than
through closed door sessions.

Today, I want to address Massey’s overall commitment to safety,
discuss our interactions with MSHA regarding inspections and ap-
peals, and discuss ways that we can work together with MSHA to
make mine safety and accident investigations more transparent.

Let me state for the record, Massey does not place profits over
safety. We never have and we never will. Period. From the day I
became a member of Massey’s leadership team, 20 years ago, I
have made safety the number one priority. The result has been a
90 percent reduction in lost-time accidents, which has been better,
often dramatically better, than industry average in 17 of the last
19 years. Our safety innovations have been adopted by our com-
petitors and been praised by MSHA. In fact, last year, MSHA hon-
ored Massey with an unprecedented three Sentinels of Safety
awards, the highest safety award in the mining industry.

Next, I want to talk about the issue of citations and appeals.
First and foremost, abatement is mandatory. Even if a citation is
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appealed, any deficiency must be corrected immediately. For most
citations, the condition is corrected the same day. At Massey, we
always fix the problem, even if we disagree with the punishment.
Massey does not, quote, “game the system,” as some have insisted.
Rather, we are exercising our right to due process under the sys-
tem that Congress has put in place.

We do not benefit from a system in which appeals are backlogged
for months or years. And we urge Congress to appropriate the nec-
essary resources that are necessary to make the appeal process
work safely and quickly.

At the Upper Big Branch mine, we work together with MSHA to
address citations and to ensure that the mine remains safe. Be-
tween April and October 2009, 47 D orders, which are the most se-
rious violations, were recorded at Upper Big Branch. That pre-
sented a challenge that we would not tolerate at Massey and did
not ignore. In response, Massey convened a hazard elimination
committee comprised of top managers, and reduced these violations
about 80 percent. In fact, MSHA held its quarterly closeout meet-
ing a few days prior to the explosion and determined that there
was no major issues and that the mine was in good condition. Let
me repeat, to make it clear, that, just days before the April 5 explo-
sion, MSHA agreed that the Upper Big Branch mine had no major
outstanding safety issues, and found the mine to be in good condi-
tion.

At Upper Big Branch, we complied with MSHA safety orders
even when we strenuously disagreed with them. In particular, we
disagreed with MSHA’s ventilation plan for the Upper Big Branch
mi